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PRESIDENT’S PAGE 


by Francisco R. Angones 


The Bar’s Dedicated Servants 


n the October issue of The Flor- 

ida Bar Journal, I described the 

makeup, background, and obliga- 

tions of the Board of Governors, 
but the work of The Florida Bar does 
not stop with the board, although it 
might be the most visible group. Much 
of the Bar’s work is carried out through 
sections and committees. 

Sections provide a forum for members 
to focus their involvement on an area 
of the law in which they are interested. 
There is no limit to the number of mem- 
bers that a section can have. The Bar’s 
20 sections cover virtually any practice: 
administrative law; appellate practice; 
business law; criminal law; elder law; 
environment and land use; equal oppor- 
tunities; entertainment, arts, and sports; 
family law; governmental lawyers; 
general practice; health; international 
law; labor and employment; local gov- 
ernment; public interest; real property, 
probate and trust law; trial lawyers; tax; 
and workers’ compensation. 

If you have an interest in real property 
and/or probate law, you should join the 
Real Property, Probate and Trust Law 
Section. If you have an interest in civil 
trial work, then you should join the Trial 
Lawyers Section. 

Committee membership, on the other 
hand, is limited in number, and members 
are appointed to staggered terms by the 
president-elect of The Florida Bar. Our 
president-elect is Jay White, who cur- 
rently is asking Bar members to apply 
for membership on the committee(s) on 
which they may want to serve. This has 
been advertised in The Florida Bar News 
and on the Web site. 

The time to apply for committees is now. 
The deadline for applications is January 
15, and the preference form can be found 
on the Bar’s Web site, www-floridabar.org. 
By April 2008, Jay will have made all ap- 
pointments for the 2008-09 Bar year. 

Many factors go into the appointment 
of committee members. Among them 


are geographic diversity, diversity in _ 


practice areas, racial, ethnic, and gender 
diversity, and foremost experience and 
demonstrated interest. 

Thousands of velunteer hours are 
contributed annually by the Bar’s 20 
sections, two divisions, and 66 standing 
committees. It is often repeated that 
these groups are the backbone of the Bar 
and their time devoted to service benefits 
not only the legal profession but also our 
clients and the state of Florida. 

More than 30,000 of The Florida Bar’s 
82,000 members belong to one or more 
of the Bar’s sections and Out of State 
Division, while more than 2,100 serve 
on standing committees. 

Section membership is voluntary 
and membership fees are modest. All 
sections are involved in the production 
of continuing legal education seminars 
or publications in cooperation with 
the Bar’s CLE Committee. Without 
a doubt, these educational endeavors 
are essential to the advancement of 
professional growth for all of us. 

Many sections have an active legisla- 
tive program for those interested in that 
type of policy work. 

Of special note are the two divisions. 
The Out of State Practitioners Division 
represents the interests of the Bar’s vast 
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membership of non-Florida lawyers. And 
the Young Lawyers Division — the only 
section or division without membership 
fees — has automatic membership for 
all Bar members aged 36 and under or 
who are in their first five years of Bar 
membership. Currently, there are 22,246 
YLD members. 

There are 20 Bar service commit- 


- tees ranging from professional ethics to 


continuing legal education to member 
services. Another 21 committees draw up 
tests for and oversee the Bar’s certification 
programs. There are 11 procedural rules 
committees: appellate, civil procedure, 
evidence, criminal, family, probate, juve- 
nile, judicial administration, small claims, 
traffic, and workers’ compensation. 

The Bar has eight public service com- 
mittees (such as pro bono legal services 
and consumer protection law) and six 
substantive law committees that cover 
subjects from admiralty to education to 
animal rights. 

If membership on a Bar committee is 
unavailable, there is a good chance that 
a section has a similar committee with 
which you can become involved. 

Committees welcome nonmembers to 
their meetings. For example, recently a 
subcommittee of the Rules of Judicial 
Administration Committee discussed 
a proposed rule amendment address- 
ing accommodations for lawyers with 
disabilities. Several noncommittee 
members presented testimony and par- 
ticipated in discussion. 

Many varied opportunities for service 
and professional growth are offered by 
involvement with a section or committee. 
I invite you to visit the Bar’s Web page 
for more information by clicking Inside 
the Bar on the left hand menu. 

I personally thank the many vol- 
unteers who each year quietly carry 
forward the work of The Florida Bar. Q 
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Parallel Proceedings Florida’s 
State and Federal Courts 


Fifth Amendment Considerations 


by Michael R. Holt 


rime victims rightfully demand justice. Justice, 

however, is not limited to Florida’s criminal 

courts. Often, the same unlawful conduct 

prompting criminal prosecution also gives rise 
to civil liability. The civil court system not only provides 
an additional means of obtaining justice and closure, 
but it also enables victims to become financially whole. 
A well-known example is the case of O.J. Simpson. Al- 
though acquitted of murdering his ex-wife and another 
man in 1995, a jury found Simpson liable for wrongful 
death in 1997 and ordered him to pay $33.5 million to 
the victims’ families.' A more recent example involves 
nearly 300 persons who were injured or who lost family 
members in a massive Rhode Island night club fire in 
2003. Following the criminal sentencing of certain persons 
responsible for the tragedy, victims filed'a civil lawsuit 
alleging negligence and carelessness against these and 
other defendants.’ 

In many instances, criminal proceedings conclude before 
the commencement of the civil suit. This is not always the 
case, however, and civil litigation and criminal proceed- 
ings often overlap. Special considerations arise in these 
parallel proceedings, particularly when the civil case 
moves forward at the same rate or more quickly than 
the criminal case. When this occurs, defendants in the 
civil litigation must make an extremely difficult choice: 
Participate in the civil matter and permanently waive 
their Fifth Amendment right against self-incrimination, 
or remain silent, and in all likelihood, face the probability 
of a sizable adverse judgment.* 


This dilemma is not without a solution, and courts can 
alleviate any prejudice by temporarily suspending dis- 
covery or briefly continuing the civil case. The standards 
by which Florida’s state and federal courts consider these 
requests, however, are not uniform. Florida’s appellate 
courts have not developed well-defined guidelines. The 
11th Circuit applies a more rigid test which affords relief 
only if waiving the Fifth Amendment protection would 
result in a certain loss of the civil case. This standard 
contrasts the multifactor balancing test employed by other 
federal and state courts. 

The multifactor test enables courts to take additional 
matters into consideration when analyzing whether to 
stay or limit pretrial activity in a civil case. As set forth 
below, civil practitioners representing defendants in paral- 
lel proceedings must remain cognizant of the applicable 
standards when seeking relief. State court practitioners 
may urge application of the multifactor balancing test. 
Federal practitioners faced with the less flexible stan- 
dard must focus on how asserting the Fifth Amendment 
privilege guarantees the loss of the civil proceeding. 


Fifth Amendment Considerations 
in Florida State Courts 

The Fifth Amendment to the U.S. Constitution provides 
that no person “shall be compelled in any criminal case 
to be a witness against himself.” It protects witnesses 
against making disclosures which they reasonably believe . 
might incriminate them in future proceedings.* Invoking 
the Fifth Amendment does not, however, preclude the fact 
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finder in a civil matter from draw- 
ing an adverse inference.® Moreover, 
litigants cannot make “blanket” 
assertions of the privilege; rather, 
they must invoke it on a question- 
by-question basis.’ Once a witness 
waives the privilege, however, it is 
gone forever.® 

The potential impact of invoking 
the Fifth Amendment in civil pro- 
ceedings depends upon the status of 
the party invoking the privilege. Liti- 
gants pursuing affirmative relief face 
an uphill battle. Courts are hesitant, 
and rightfully so, to permit civil plain- 
tiffs to avoid discovery obligations or 
trial through invocation of the Fifth 
Amendment. In fact, “[w]hen a plain- 
tiff in a civil action invokes the Fifth 
Amendment privilege, courts often 
dismiss the plaintiff’s action or strike 
plaintiff's pleadings.”’ Conversely, 
“where a defendant has invoked the 
Fifth Amendment privilege against 
self-incrimination he will usually not 
suffer a similar detriment because a 
defendant is not generally seeking 
affirmative relief and is before the 
court involuntarily.”"° Defendants in 
the latter situation quite naturally 
seek stays of discovery or trial “so 
that the defendant’s assertion of this 
constitutional right does not preclude 
him from defending a civil suit.”" 

Florida’s appellate courts have 
not comprehensively addressed and 
resolved the issue of whether to 
grant a continuance or limit pretrial 
discovery’ when a defendant faces 
a parallel criminal prosecution. In 
Kerben v. Intercontinental Bank, 573 
So. 2d 976 (Fla. 5th DCA 1991), the 
Fifth District granted certiorari to 
quash an order granting an indefinite 
stay of a civil proceeding pending 
the outcome of a criminal matter 
involving a nonparty witness.'? The 
underlying civil action involved an 
attorney’s claim against a bank for 
allegedly honoring dozens of checks 
forged by a former legal assistant.’ 
The legal assistant was a defendant 
in the civil lawsuit, but had partial 
final judgment entered against her 
in September 1998.'* The defendant 
bank deposed the legal assistant, 
who asserted her Fifth Amendment 
privilege throughout.'® The defen- 
dant then filed a motion to stay or 


abate, arguing that, because the 
assistant was a key witness in the 
civil lawsuit, the ongoing criminal 
proceeding would impede the bank’s 
ability to defend against the under- 
lying accusations.'® The trial court 
granted the motion, staying the case 
“until the impediments for proceed- 
ing ... have been alleviated.” 

The plaintiff argued that an in- 
definite stay, pending resolution 
of charges against a nonparty wit- 
ness, departed from the essential 
requirements of law. The appellate 
court agreed. The court noted that 
“[t]here is a dearth of authority deal- 
ing with the use of a stay based on 
invocation of the privilege against 
self-incrimination by a witness in a 
civil lawsuit.”'* The court rejected the 
defendants’ claim that they would be 
“prejudiced” without the stay, noting 
that the assistant’s testimony would 
not likely resolve the issue of whether 
the signatures were genuine and that 
the absence of the witness did not 
“make this lawsuit impossible for 
either party to try.” The court also 
found prejudice to the plaintiff due 
to the indefinite nature of the stay. 
The court concluded that “[t]o abate 
this action indefinitely based solely 
on the ground that a key witness is 
‘unavailable’ to the defendant is an 
abuse of the trial court’s broad discre- 
tion and departs from the essential 
requirements of law.”'® 

In Rappaport v. Levy, 696 So. 2d 
526 (Fla. 3d DCA 1997), the Third 
District reversed an order staying a 
civil action where the defendant had 
yet to assert the Fifth Amendment 
privilege during a deposition.” The 
underlying civil action in that case 
involved a wrongful termination 
claim.”! The defendants claimed the 
termination was justified based upon 
the plaintiff's improper use of medi- 
cation and theft.?? The defendants 
lodged a criminal complaint in con- 
nection with this conduct.” Following 
several agreed stays of discovery, 
the defendants noticed the civil 
case for trial. The plaintiff moved 
to strike the notice. The defendants 
argued that the plaintiff’s parallel 
criminal proceeding thwarted their 
attempts to complete discovery and 
conduct the trial. In the meantime, 
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the criminal proceedings against 
the plaintiff were dismissed and the 
state appealed the dismissal. That 
proceeding remained pending at the 
time of the court’s opinion. 

The trial court issued an order de- 
nying the motion to strike, lifting the 
previous stays of discovery and al- 
lowing both sides to take depositions. 
The court stayed the trial, however, 
until the plaintiff was “in a position 
where he can testify at trial without 
compromising his Fifth Amendment 
Privilege.” The Third District Court 
of Appeal reversed the ruling as pre- 
mature because the plaintiff had not 
yet asserted his Fifth Amendment 
right during a deposition.” The court 
then noted that if the plaintiff testi- 
fied at a deposition without invok- 
ing the right, the matter would be 
moot.”¢ If the plaintiff did invoke the 
privilege, “the trial court can enter a 
ruling based on a properly developed 
record.””” 

The Fourth District most recently 
confronted, but did not resolve the is- 
sue in McCreery v. Wilhelm’s Rattan, 
Inc., 882 So. 2d 498 (Fla. 4th DCA 
2004). There, the defendant in a civil 
action involving a car accident faced 
criminal charges stemming from 
the same alleged misconduct.”* The 
defendant applied for, and received, a 
stay of the civil proceedings pending 
the outcome of the criminal matter.” 
The trial court denied the motion and 
the defendant petitioned for a writ of 
common law certiorari.*° The appel- 
late court stated that the refusal to 
grant a continuance of a civil matter 
where the defendant faced pending 
felony charges “may well have been a 
departure from the essential require- 
ments of law.”*! The court, however 
— without elaborating — ultimately 
dismissed the certiorari petition 
because the petitioner “failed to 
demonstrate that he has no adequate 
remedy on final appeal.”*” 

In Klein v. Royale Group Ltd., 524 
So. 2d 1061 (Fla. 3d DCA 1988), the 
trial court stayed a civil matter pend- 
ing resolution of a parallel criminal 
proceeding involving a defendant.** 
The trial court denied a motion to 
dissolve the stay some nine months 
later and the plaintiff filed a petition 
for certiorari. Although the appel- 
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Special considerations arise in these parallel 
proceedings, particularly when the civil case moves 
forward at the same rate or more quickly than the 
criminal case. When this occurs, defendants in the 
civil litigation must make an extremely difficult choice: 
Participate in the civil matter and permanently waive 
their Fifth Amendment right against self-incrimination, 
or remain silent, and in all likelinood, face the 
probability of a sizable adverse judgment. 


late court found that the trial court 
acted within its discretion to grant 
the stay in the first instance, “[i]t ap- 
pears that there comes a time when 
a stay becomes unreasonable under 
all circumstances.”* Thus, the court 
granted the petition and ordered the 
stay dissolved.* 


11th Circuit Standard 

Unlike Florida’s state courts, the 
11th Circuit follows a narrower 
standard which makes it very dif- 
ficult to obtain a continuance or 
stay of discovery. The court explicitly 
recognized this, stating “the stan- 
dard set by the [11]th Circuit as to 
when a stay is mandated to prevent 
unconstitutional infringement is 
more narrow and less subjective.” 
Florida’s district courts have noted 
that “the Constitution does not re- 
quire a stay of civil proceedings pend- 
ing the outcome of related criminal 
proceedings.”*’ Instead, courts must 
stay civil proceedings pending resolu- 
tion of parallel criminal proceedings 
“only when ‘special circumstances’ so 
require in the ‘interests of justice.”** 
Such circumstances exist, and the 
Fifth Amendment is violated “when 
a person who is a defendant in both 
a civil and a criminal case is forced 
to choose between waiving his privi- 
lege against self-incrimination or 
losing the civil case on summary 
judgment.”*® Unless such a result 
would certainly occur, “defendants 
may exercise their Fifth Amendment 
rights by not presenting evidence 
which would implicate them in their 
criminal proceedings.”“* Stays or 
continuances, if warranted, may not 
be granted “for an indefinite period - 


of time.”"! 

The 11th Circuit did not always 
apply this rigid, less subjective test, 
and in a somewhat different pro- 
cedural context, permitted a stay 
sought by a plaintiff invoking his 
Fifth Amendment rights in Wehling 
v. CBS, 608 F.2d 1084 (5th Cir. 1979). 
There, plaintiff Wehling, the owner of 
proprietary trade schools in Texas, 
brought a libel action against CBS 
following a broadcast accusing him of 
defrauding his students and the fed- 
eral government.* CBS sought dis- 
covery regarding Wehling’s operation 
of the schools, but Wehling invoked 
the Fifth Amendment throughout his 
deposition.*® By refusing to answer 
questions, Wehling “deprived CBS of 
information concerning the accuracy 
of its broadcast and thus thwarted 
discovery of issues at the heart of 
plaintiff’s lawsuit.”“* The district 
court dismissed Wehling’s lawsuit 
with prejudice after he refused to 
answer the deposition questions.” 

On appeal, Wehling argued that the 
dismissal of his lawsuit based upon 
his assertion of the Fifth Amendment 
privilege impermissibly “penalized 
him for exercising a fundamental 
constitutional right.”*° The Fifth 
Circuit sympathized with CBS’s posi- 
tion but reversed the district court, 
stating that “[djismissing a plaintiffs 
action with prejudice solely because 
he exercised his privilege against 
self-incrimination is constitutionally 
impermissible.” The court observed 
that Wehling was not asking to pro- 
ceed to trial without providing the 
sought-after discovery, but rather 
only asked for a stay “until all threat 
of criminal liability has ended.”“* The 
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court found dismissal inappropriate 
because a) the Federal Rules of Civil 
Procedure did not warrant dismissal 
with prejudice for resisting discov- 
ery based upon a valid assertion of 
privilege; and b) a party may not 
be penalized for asserting the Fifth 
Amendment, and dismissal with 
prejudice based upon that assertion 
was indeed “costly.”*° 

The court concluded that “[w]hen 
plaintiff’s silence is constitutionally 
guaranteed, dismissal is appropriate 
only where other, less burdensome, 
remedies would be an ineffective 
means of preventing unfairness to 
defendant.” The court specifically 
observed that “[ilnstead of arbitrarily 


. adopting a rule favoring CBS, the 


court should have measured the rela- 
tive weights of the parties’ competing 
interests with a view toward accom- 
modating those interests, if possible” 
and that the “balancing-of-interests 
approach ensures that the rights of 
both parties are taken into consider- 
ation before the court decides whose 
rights predominate.”*! 

Applying this test, the court ap- 
proved a three-year stay of discovery, 
noting that “[a]lthough a three-year 
hiatus in the lawsuit is undesirable 
from the standpoint of both the court 
and the defendant, permitting such 
inconvenience seems preferable at 
this point to requiring plaintiff to 
choose between his silence and his 
lawsuit.” The court also noted that 
if CBS could, at a later time, dem- 
onstrate prejudice as a result of the 
delay, “the court would be free to fash- 
ion whatever remedy is required to 
prevent unfairness to defendant.” 

The 11th Circuit reversed course 
in Anglada v. Sprague, 822 F.2d 1035 
(11th Cir. 1987). There, a lawsuit was 
brought against the defendants for 
defaulting on a promissory note in 
which “they personally guaranteed 
the mortgages.”* Less than a year 
after the lawsuit commenced, crimi- 
nal charges were brought against 
the same defendants for mortgage 
fraud and grand theft.® The district 
judge denied the defendants’ motion 
to stay the civil proceedings pending 
the conclusion of the criminal pro- 
ceedings. The jury decided in favor 
of the plaintiffs and the defendants 
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appealed.*’ On appeal, the 11th Cir- 
cuit held that a stay is not warranted 
unless an indication existed “that the 
invocation of the Fifth Amendment 
would have necessarily resulted in an 
adverse judgment.”** When asserting 
the Fifth Amendment privilege, it 
is “unacceptable” for a defendant to 
make a “blanket” refusal to answer 
all questions, rather he or she must 
assert the privilege on a question-by- 
question basis. To allow otherwise 
would force the “court to speculate 
as to which questions would tend 
to incriminate.” Additionally, the 
court found a stay was not neces- 
sary in this situation because other 
remedies were available, including 
requesting a closed hearing, requesi- 
ing a sealed record, and “presenting 
evidence other than through their 
own testimony.”® 

More recently, in Baez v. Seminole 
County School Board, 2005 U.S. Dist. 
LEXIS 35270, the plaintiff requested 
a 60-day stay in discovery of a civil 
matter pending the outcome of crimi- 
nal proceedings.® She argued that if 
forced to participate in discovery of 
the civil matter, because some alle- 
gations against her overlapped with 
those in the criminal matter, her right 
to due process would be undermined. 
However, the court feared that the 
defendant would continue to claim the 
Fifth Amendment privilege if the case 
was appealed.™ Thus, the court found 
“[i]t would be detrimental to the prog- 
ress of this litigation, and prejudicial 
to the plaintiff, to stay this case for the 
time required to resolve the underly- 
ing criminal proceeding.”® Moreover, 
the defendant merely contended that 
her rights “might be undermined,” 
and not that she would be subject to 
certain loss if the motion for stay was 
not granted. 

As these cases make clear, courts 
have discretion to stay a parallel 
civil action only when refusing to do 
so would result in certain judgment 
against the invoking party. As set 
forth below, however, this standard 
unnecessarily omits consideration of 
other potentially critical factors. 


Multifactor Test Applied by 
Other Jurisdictions 
Many jurisdictions outside Florida _ 


apply a multifactor test in deciding 
whether to grant a temporary stay.®’ 
These factors have been the subject 
of discussion for many years.® The 
key criteria include: 

1) the extent to which the issues in the 
criminal and civil cases overlap; 2) the 
status of the case, including whether the 
defendants have been indicted; 3) the 
plaintiff’s interest in proceeding expedi- 
tiously weighed against the prejudice to 
plaintiff caused by a delay; 4) the private 
interests of and burden on defendants; 
5) the interests of the court; and 6) the 
public interest. 


Addressing the first factor, courts 
note that “the strongest case for de- 
ferring civil proceedings until after 
completion of criminal proceedings 


is where a party under indictment | 


for a serious offense is required to 
defend a civil or administrative ac- 
tion involving the same matter.”” 
This is so, in part, “because of the 
danger that the government may use 
civil discovery to obtain evidence and 
information for use in its criminal 
prosecution, thereby circumventing 
the Fifth Amendment right against 
self-incrimination.”” This could also 
be true even when government agen- 
cies are not prosecuting both the civil 
and criminal matters. The scope of 
discovery in civil matters is purpose- 
fully broad, and a civil litigant may 
be called upon to produce scores of 
documents or testimony which might 
adversely impact the defense of the 
criminal case. Thus, cases involving 
substantially overlapping allegations 
weigh heavily in favor of a stay. 

The second factor, the status of 
the case, may also have a substan- 
tial bearing upon whether a stay is 
appropriate. Elaborating upon this 
factor, federal district courts have 
observed that “the potential harm to 
civil litigants arising from delaying 
them is reduced due to the promise 
of a fairly quick resolution of the 
criminal case under the Speedy Trial 
Act.”” Some district courts focus 
upon whether a criminal proceeding 
has actually commenced.” Others 
find that the threat of criminal pros- 
ecution is sufficient to trigger the 
need for a stay.” 

Addressing the third factor, courts 
have noted that “in evaluating the 
plaintiff’s burden resulting from 
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the stay, courts may insist that the 
plaintiff establish more prejudice 
than simply a delay in her right to 
expeditiously pursue her claim.”” 
Prejudice results when the passage 
of time allows memories to fade, 
witnesses to relocate, or otherwise 
become unavailable and “assets to 
dissipate.””° Prejudice also results 
when a defendant seeks to gain 
a tactical advantage by seeking a 
stay.’’ However, the balancing test al- 
lows courts to take these factors into 
consideration when deciding whether 
a stay or continuance of discovery 
is appropriate in the first instance 
and if so, allows judges to fashion 
a remedy to alleviate any potential 
prejudice. As noted above, indefinite 
stays of discovery or trial are rarely 
appropriate. 

The fourth factor, the burden on 
the defendant, is also of critical 
importance. At trial, a jury may 
construe the defendant’s silence as 
incriminating. This is not only se- 
verely prejudicial, in many instances 
it will result in the automatic entry 
of judgment against the defendant. 
If the defendant decides to waive his 
or her Fifth Amendment rights, the 
decision is irrevocable. While this will 
enable the defendant to rebut the 
civil charges, any statements made 
in a deposition or in court can and 
will be used by the prosecution in 
the criminal proceedings. Moreover, 
the discovery and trial process al- 
lows the prosecuting party to access 
information to which it might not 
otherwise be entitled under the ap- 
plicable rules of criminal procedure. 
If the defendant transparently seeks 
a stay for tactical reasons, the court 
is far less likely to grant relief. But in 
many cases, the prejudice suffered by 
the defendant involved in a parallel 
criminal proceeding will far outweigh 
the inconvenience to the plaintiff, 
warranting at least some form of 
limited relief. 

Additionally, the interests of justice 
and the interests of the court are 
important considerations. On one 
hand, stays can often be “relatively 
indefinite, because there is no way to 
predict when the criminal investiga- 
tion would end.” This uncertainty 
weighs against a stay because “[i]t 
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is unrealistic to postpone indefinitely 
the pending action until criminal 
charges are brought or the statute of 
limitations has run for all crimes con- 
ceivably committed.” On the other 
hand, “[ilf the civil action is stayed 
until the conclusion of the criminal 
proceedings, then it obviates the need 
to make rulings regarding potential 
discovery disputes involving issues 
that may affect the criminal case.”*’ 
In fact, “the outcome of the criminal 
proceedings may guide the parties 
in settlement discussions and poten- 
tially eliminate the need to litigate 
some or all of the issues” in the case.*! 
Finally, courts can alleviate concerns 
about indefinite stays by “allowing 
the parties to petition the [clourt to 
lift or modify the stay if there is a 
change in circumstances warranting 

The public interest is likewise 
often enhanced by a stay of the civil 
litigation pending the outcome of 
the parallel criminal proceeding. For 
example, courts may deny stays in 
civil matters prosecuted by govern- 
ment agencies “intended to protect 
the public by halting the distribution 
of mislabeled drugs . . . or the dis- 
semination of misleading informa- 
tion to the investing public.” When 
the potential harm to the public is 
lacking, a stay of the civil matter 
is often beneficial because it allows 
the criminal proceedings to quickly 
reach their conclusion.“ This is par- 
ticularly true in cases of substantial 
factual ovérlap.® 


Conclusion 

Against this background, prac- 
titioners must be mindful of their 
forum and the nature of the request 
when attempting to navigate or avoid 
parallel proceedings. Florida’s state 
courts may be more willing to consid- 
er the multifactor approach adopted 
by other states and federal circuits. 
This test has distinct advantages, 
recognizing that all parallel litigation 
is not the same and that certain fac- 
tors justifying relief in one situation 
may not compel the same result in 
another. The test also allows courts to 
consider public and private interests, 
and to grant a stay or continuance 


in the absence of any demonstrable 


prejudice to the plaintiffs. 

A careful application of the rel- 
evant criteria will enable courts to 
make informed decisions. Regardless 
of whether the matter is in state or 
federal court, the more narrowly 
tailored the request, the greater 
the odds of success. Keeping this in 
mind, practitioners are well served to 
tailor their requests so as not to seek 
indefinite stays of discovery or trial 
proceedings.O 
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the defendants that they were “targets of 
the criminal investigation.”). 

™ Maloney v. Gordon, 328 F. Supp. 2d 
508, 512 (D. Del. 2004) (citing In re Adel- 
phia Communs. Secs. Litig., 2003 U.S. 
Dist. LEXIS 9736 at *10 (E.D. Pa. May 
14, 2003)). 

6 Walsh Securities, Inc., 7 F. Supp. 2d 
528. 

Td. 

Td. (citing Citibank, N.A. v. Hakim, 
1993 U.S. Dist. LEXIS 16299, at *2 
(S.D.N.Y. 1993)). 

8° Maloney v. Gordon, 328 F. Supp. 2d 508, 
513 (D. Del. 2004) (citing Cognex Corp. v. 
Nat'l. Instruments Corp., 2001 U.S. Dist. 
LEXIS 25555 (D. Del. June 29, 2001)); 
Javier H. v. Garcia Botello, 218 F.R.D. 72, 
75 (W.D.N.Y. 2003) (“By proceeding first 
with the criminal prosecution, the [clourt 
makes efficient use of judicial time and re- 
sources by insuring that common issues of 
fact will be resolved and subsequent civil 
discovery will proceed unobstructed by 
concerns regarding self-incrimination.”). 

8! Maloney, 328 F. Supp. 2d at 513 (D. 
Del. 2004). 

82 Walsh Securities, Inc., 7 F. Supp. 2d 
at 529 (citing Brock v. Tolkow, 109 F.R.D. 
116, 121 (E.D.N.Y. 1985)). 

83 See 1998 U.S. Dist. LEXIS at *15. 
(citing United States v. Kordel, 397 US. 
1, 11 (1970); Securities and Exchange 
Commission v. Dresser Indus., 202 U.S. 
App. D.C. 345, 628 F.2d 1368, 1377 (D.C. 
Cir. 1980)). 

84 Maloney, 328 F. Supp. 2d at 513 (“A 
stay in this case would benefit the public 
by allowing the criminal prosecution of 
the [djefendants, who are public officials, 
to proceed unimpeded and unobstructed 
by any concerns that may arise in discov- 
ery in the civil case.”). 


Michael R. Holt practices primarily 
in the area of commercial litigation and 
also represents clients in mass tort and 
insurance coverage matters. He received his 
J.D., magna cum laude, from the William - 
Mitchell College of Law and is also a mem- 
ber of the Dade County Bar Association. 
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Florida Legislature Overhauls 
Assignment for the Benefit of Creditors 


More Similar to Bankruptcy, But With a Twist 


by Ronald G. Neiwirth and Jason Bloom 


sk any dozen attorneys if they know how an 

assignment for the benefit of creditor works. 

Most of them will probably understand that it 

provides a means to liquidate an insolvent busi- 
ness’ assets. Someone might suggest that an assignment 
is very much like probating the estate of a company that 
has died. The most frequent response is that an assignment 
for the benefit of creditors is very much like a state court 
version of a bankruptcy proceeding. On June 19, 2007, the 
governor approved Ch. 2007-185 of the laws of Florida.' 
The short title of the bill is “An Act Relating to Debts 
and Debtors.” The long title indicates that it amends F:S. 
§222.25, concerning certain exemption of personal property 
from legal process; F.S. §702.035, concerning publication of 
foreclosure notices; and a number of different portions of 
E:S. Ch. 727 that concerns itself with assignments for the 
benefit of creditors. 


Overview 

An assignment for the benefit of creditors, generally 
speaking, is analogous to a Ch. 7 bankruptcy liquidation 
of a business entity.’ An assignment proceeding is com- 
menced with the execution of an irrevocable assignment 
in writing, in compliance with the statutory form which is 
provided.‘ 

Once the assignment is executed, the next step is to 
record the original in the public records in the county 
where the assignor had its principal place of business and 
a certified copy in each county where assets of the estate 
are situated.® In addition, the assignee for the benefit of 
creditors must file a petition with the clerk of the court 


commencing an assignment proceeding. The assignee must | 


also file a motion asking the court to fix the appropriate 
amount of the assignee’s bond.*® 

The assignee’s duties are congruent to those of a bank- 
ruptcy trustee. They include collection of the assets of the 
estate and reducing them to money; conducting an initial 
examination of the assignor under oath within 30 days; 
giving notice to creditors; conducting the business of the 
assignor for limited periods, if appropriate; paying admin- 
istrative expenses of the estate to the extent that they 
are reasonable and necessary; keeping regular accounts 
and furnishing information concerning the estate to par- 
ties-in-interest; examining the validity and priority of all 
claims against the estate; abandoning assets to perfected 
lien creditors where the estate has no equity; accounting; 
hiring professionals as necessary; paying dividends as ap- 
propriate; and submitting a final report.’ 

Unlike bankruptcy cases, however, there is no general 
automatic stay, such as federal law provides in 11 U.S.C. 
§362(a). Instead, a holder of a consensual lien may fore- 
close upon its collateral without leave of court. Like the 
Bankruptcy Code, there is a specific provision that allows 
governmental entities to enforce police or regulatory pow- 
ers.® 

Significantly, one of the powers of the court is to allow 
the assignee to operate the business of the assignor for 
limited periods, if it is in the best interest of the estate to 
do so.° This enables the assignee the opportunity to sell 
the business as a going concern, in order to obtain more 
value for the creditors, as there is generally a substantial 
incremental “going concern value” component to an ongoing 
business, even if it is insolvent. ; 

After six months, the assignee is required to file an 
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interim report.'® At the close of the 
administration, when the assignee 
is ready to make a final distribution, 
the assignee must file a final report 
of all receipts and disbursements and 
request approval from the court." 
Upon approval of the assignee’s final 
report, the court shall discharge the 
assignee and release the assignee’s 
bond.” 


Changes Made by Laws of 
Florida, Ch. 2007-185 

Prior to the revisions enacted in 
2007, FS. Ch. 727 had received little at- 
tention from the legislature since 1987, 
when it was enacted." The legislature 
had addressed the commencement 
of proceedings and the form of the 
assignment in 1989,'* 1991," 1997,'° 
and 1998." Other than that particular 
section of the assignment chapter, the 
last time the legislature had addressed 
any portion of it was in 1997.'* Some of 
the current changes are intended for 
efficiency; some are to clarify legal is- 
sues that have arisen as a result of case 
law or overrule specific case law;'* and 


\ 


Fstgte Planning Documents 


some are to create more conformity 
with the Bankruptcy Code. 

The definition of “asset” in FS. 
§727.103(1) has been expanded now 
to include “claims and causes of ac- 
tion, whether arising by contract or 
in tort.” There had previously been a 
controversy over whether an assignee 
for the benefit of creditors is the di- 
rect successor of the assignor, with 
respect to a claim against assignor’s 
former counsel for legal malpractice. 
In Cowan Lebowitz & Latman, PC v. 
Kaplan, 902 So. 2d 755 (Fla. 2005), the 
Florida Supreme Court affirmed the 
reinstatement of a legal malpractice 
claim which had been dismissed by 
the trial court on the basis that it had 
been commenced by an assignee for 
the benefit of creditors. The trial court 
had concluded that legal malpractice 
choses in action are personal and, 
therefore, not assignable. The district 
court of appeal reversed the dismissal. 
The Supreme Court affirmed the 
DCA, concluding that, only in cases 
where the public was misled, a legal 
malpractice cause of action was appro- 


Without The Hassle 
It’s All About Your Network 


* Increase Your Firm's Revenue 
and Areas of Representation 

* Outsource Document Drafting 
to Our Estate Attorneys 


* Documents Customized For 
Your Firm and Clients 


* 72-Hour Document Delivery 
Call Today for info and o FREE Sample 
1-800-743-9732 


www.LegalDocumentNetwork.net 


LEGAL DOCUMENT 


a subsidiary of Millhorn Law Firm 


22 THE FLORIDA BAR JOURNAL/JANUARY 2008 


priately assignable to an assignee for 
the benefit of creditors, as liquidator 
of the assignor. 

The new definition of “asset” pro- 
vided under FS. §727.103(1) clearly 
embraces the result in Cowan. It goes 
considerably further, however, by in- 
cluding all claims and causes of action, 
whether arising by contract or in tort, 
and whether the public is generally af- 
fected. The standard assignment form 
corresponds to the statute by specifi- 
cally including “choses in action.” Un- 
der the terms of the assignment” the 
assignor conveys to the assignee all of 
its assets (as defined in §727.103(1)), 
except such assets as are exempt by 
law from levy and sale under an ex- 


_ ecution. Collectively, the assets create 


an “estate.” The assignee, in turn, is 
required to take possession of, protect 
and preserve, and liquidate the assets 
of the estate and to convert the estate 
into money. ”! 

Section 727.103 also adds two new 
terms to the definitions: The first is 
“claims bar date,” which means the 
date 120 days following the date upon 


_ which the petition for commencement 


of the assignment case is filed with the 
court. This gives a clear, “bright line” 
claims bar. 

The other new term is “consen- 
sual lien holder.”” A “consensual lien 
holder” is “a creditor that has been 
granted a security interest or lien in 
personal property or real property of 
the assignor prior to the date on which 
a petition is filed with the court and 
whose security interest or lien has 
been perfected in accordance with 
applicable law.” 

The importance of the new defini- 
tion is found later in the new law at 
ES. §727.105, which is entitled “Pro- 
ceedings against Assignee.” Here, in 
a limited version of the bankruptcy 
“automatic stay,’ the statute now 
provides that 
proceedings may not be commenced 
against the assignee except as provided in 
this Chapter, but nothing contained in this 
Chapter affects any action or proceeding 
by a governmental unit to enforce such 
governmental unit’s police or regulatory 
power. Except in the case of a consensual 
lien holder enforcing its right in personal 
property or real property collateral, there 
shall be no levy, execution, attachment or 
the like in respect of any judgment against 
assets of the estate in the possession, cus- 
tody, or control of the assignee.” 
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is phone was ringing with annoying urgency as 
I unlocked my office door that morning. Or maybe I 
just had a sense of foreboding — nobody ever calls me 
unless they have a problem... 


It was Jennifer, the attorney upstairs. She does pro- 
bate and estate planning. 


“Al, come up to my office, quick! I need your help. My 
secretary drafted five wills and a trust package yes- 
terday, all the names are wrong and the clients will 
be here in an hour to sign everything!” 


“Relax, Jen,” I said. “You’ve got ProDoc. You can 
fix it in no time at all.” 


“But my secretary's out and she’s the one who 
uses it! What am I going to do?” 


“Sit tight,” I replied. “I'll come up and walk you 
through it.” 


“First,” I said. “You're lucky to have ProDoc. It 
costs you less than one billable hour a month and 
it can really save your bacon at times like this. 
It’s easy to make changes and you can draft your 
documents a lot faster, too. How do you think your 
secretary handles all the work you throw at her? 


“Open the documents your secretary drafted yester- 
day. See? It’s just a case of mistaken identity. She 
accidentally switched the client names and that’s an 
easy fix with ProDoc. Correct the names and reassem- 
ble the documents. They'll automatically open in your 
word processor and you're ready to proof and print.” 


“That's incredible,” she said, amazed at ProDoc’s abil- 
ity to quickly create multiple documents. “I had no 
idea ProDoc was so easy to use — and fast! No wonder 
my secretary gets so much work done. It has every 
form we use and all she has to do is enter the client 
and case information and answer a few questions. But, 
how do you know so much about ProDoc?” 


“It’s a little secret of mine,” I said. “When I was 
practicing law, all I did was paperwork. Then I found 
out a lot of my friends had the same problem, so I 
created ProDoc to help solos and small firms compete 
— and win — against the big guys.” 

As I left, she was printing a new set of documents. Not 
only had she corrected them all in just a few minutes, 
but ProDoc automatically changed all the pronouns 
to match the names, renumbered the paragraphs and 
made sure she had all the appropriate clauses. Case 
closed. That afternoon, she stopped by my office. 


“T have to thank you, Al. ProDoc really saved my life 
this morning. I had no idea that it saves me so much 
time. I guess it explains why my secretary’s always 
caught up on the paperwork and my practice runs so 
smoothly — at least when I’m using ProDoc.” 


“You know you get free updates too, don’t you?” I 
asked. “The ProDoc staff of more than 20 attorney- 
programmers reviews legislation, case law, and agency 
rulings. They keep all your forms up-to-date, so you 
don’t have to.” 


“Looks like getting ProDoc was the right thing 
to do,” I said. “How do you like the subscription 
plan?” 


“Tt’s great,” she replied. “I have everything I 
need, plus free training and technical support. 
It’s a sweet deal.” 


With ProDoc, you never have to worry about a case of 
mistaken identity. Enter the client and case informa- 
tion just once and ProDoc automatically uses it for 
every document you create. Even if you have to make 
changes, it’s quick, accurate and easy to do. 


It doesn’t take a detective to figure out that ProDoc is 
a great time-saver for small law firms and solo prac- 
titioners. So, what are you waiting for? Call 800-759- 
5418 to get ProDoc for yourself. And tell ’em Al sent 
you... 


ProDoc has Florida-specific 
automated forms systems for: 


* Family Probate Litigation Estate Planning 
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* Federal Criminal Defense + Business Organizations 
and more 
Additional integrated software for: 
* Child Support Guidelines * Financial Affidavits 

UCCJEA Affidavit Equitable Distribution 
* Probate Accounting + Probate Inventory 
* Probate Management System 


And, ProDoc Small Office Suite (SOS®) practice 
management system. 


Subscription plans start at just $75 a month. 


ProDoc 


The Ultimate in Document Automation 
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In short, this clarifies that a consen- 
sual lien holder maintains the right to 
foreclose on its collateral, even in the 
face of an assignment for the benefit of 
creditors, as a consensual lien holder 
is not subjected to any stay. As for 
other creditors, while there is no “au- 
tomatic stay” that would prevent them 
from suing or proceeding to judgment, 
they are barred from enforcement of 
any judgment against assets of the 
estate. 

FS. §727.108 is entitled “Duties 
of Assignee.” Subsection (1) now in- 
cludes, along with the duty to collect 
the assets of the estate and reduce 
them to money, the duty of prosecut- 
ing any tort claims or causes of action 
which were previously held by the 
assignor, regardless of any generally 
applicable law concerning the non- 
assignability of tort claims or causes 
of action. This reinforces and clarifies 
the new definition of “assets” and, as 
previously noted, expands the holding 
in Cowan. 

In another major departure, the 
legislature has added §§727.108(1)(a) 
and (b). These new sections amplify 
the new language in §727.108(1), 
which direct the assignee to prosecute 
any tort claims previously held by 
assignor, regardless of whether they 
would otherwise have been assign- 
able. 


a. With respect to the estate’s claims and 
causes of action, the assignee may pros- 
ecute such claims or causes of action as 
provided in this Section, or sell and assign, 
in whole or in part, such claims or causes 
of action to another person or entity on 
the terms that the assignee determines 
are in the best interest of the estate under 
s.727.111(4); and 

b. In an action in any court by the as- 
signee or the first immediate transferee 
of the assignee, other than an affiliate or 
insider of the assignor, against a defendant 
to assert a claim or chose in action of the 
estate, the claim is not subject to, and any 
remedy may not be limited by, a defense 
based on the assignor’s acquiescence, co- 
operation or participation in the wrongful 
act by the defendant which forms the basis 
of the claim or chose in action.” 


In other words, the legislature has 
eliminated the potential for a defense 
against a claim brought by an as- 
signee or by his or her initial assignee, 
based upon the concept of in pari de- 
licto.”’ Conceptually, the in pari delicto 
defense will apply “where the fault of _ 


the parties is mutual, simultaneous 
and relatively equal, and where the 
plaintiff is an active, essential, and 
knowing participant in the unlawful 
activity.”* Because agency principles 
attribute the actions of an officer 
or employee of a corporation to the 
corporation itself, acts of the officers 
or directors alleged in a complaint 
are attributable to the company.”’ 
The net result of any successful in 
pari delicto defense is that “the law 
will leave [the parties] where it finds 
them.”*° In pari delicto defenses are 
regularly raised against receivers, 
bankruptcy trustees, and assignees. 
Generally speaking, the defendant 
will assert that the corporate entity 
being liquidated was an active partici- 
pant in the wrongdoing at issue. Since 
the bankruptcy trustee or assignee, 
as the case may be, took over title to 
the property of the insolvent estate in 
question,*' subject to all defenses that 
would have been interposed against 
the assignor, the defense is more 
than merely colorable. It is a subject 
worthy of separate articles, of which 
there have been many.” 

The recent case of Official Commit- 
tee of Unsecured Creditors of PSA, 
Inc. v. Edwards, 437 F.3d 1145 (11th 
Cir. 2006), arose from a Chapter 11 
bankruptcy case where the trustee of 
a liquidating trust had filed suit, al- 
leging that the defendants, including 
outside counsel and their law firm, 
aided and abetted Edwards, a control- 
ling shareholder, in breaching his fi- 
duciary duties to the bankrupt debtor; 
breached their own fiduciary duty to 
the debtor; received property from 
the debtor via fraudulent transfer or 
preference; and violated the RICO 
statutes. The defendants responded 
that a bankruptcy trustee stands in 
the shoes of the debtor and, thus, is 
subject to the in pari delicto defense, 
just as the debtor would have been in 
the absence of a bankruptcy. The 11th 
Circuit accepted that position, holding 
that the doctrine of in pari delicto 
barred the creditor trustee’s claims 
on behalf of the bankrupt debtor for 
violations of RICO. Absent the inter- 
vention of the Florida Legislature, one 
would expect the same principles to be 
applied to a like claim brought by an 
assignee. 
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Here, the legislature has inter- 
vened, and F‘S. §727.108(1)(b), which 
expressly authorizes an assignee for 
the benefit of creditors to pursue such 
a claim, appears to directly overrule 
the holding in the Edwards case, in- 
sofar as it would affect assignees. 

Section 727.108(4) had previously 
authorized the assignee to conduct the 
business of the assignor for limited 
periods. The updated version of the 
statute allows conduct of the business 
for a period of 14 calendar days, or for 
a longer period on notice and until 
such time as an objection, if any, is 
sustained by the court. An assignee 
may not operate the business of the 
assignor, however, for longer than 45 
days without a specific court order to 


that effect. 


The purpose of this amendment 
is to standardize the current, fairly 
haphazard procedure, in which an 
assignor may elect to operate the 
business while he or she offers it for 
sale, sometimes for very extended 
periods. Frequently, the highest and 
best disposition of the assets is the 
sale as a going concern. The amend- 
ment will help to standardize the 
process, as well as give objectors an 
opportunity to be heard within a fixed 
time frame. 

New §727.108(5) authorizes the 
assignee to reject an unexpired lease 
of nonresidential real property or of 
personal property under which the 
assignor is the lessee. This is the 
functional equivalent of 11 U.S.C. 
§365(a), which authorizes the trustee, 
subject to court approval, to reject any 
executory contract or unexpired lease 
to which the debtor had been a party. 
Florida has no state court precedent 
upon which to base the interpretation 
of this new portion of the statute. The 
federal courts, in contrast, have devel- 
oped a substantial body of precedent 
with respect to the issues surround- 
ing rejection of unexpired leases. It is 
reasonable to assume, then, that state 
courts, faced with disputes between 
parties under this new section, will 
look to federal precedent under 11 
US.C. §365(a) for guidance. 

To further the objective of new 
§727.108(5), which authorizes the 
rejection of leases, a new §727.112(6) 
has been added to the chapter that 
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The major changes with respect to 


assignability of tort claims in insolvency 


cases, and the prohibition of in pari delicto 


defenses as against an assignee for the 


benefit of creditors and his or her initial 


| assignee will no doubt be the subject of 


future litigation and more scholarly articles. 


concerns itself with proofs of claim. In 
a similar, but not exact corollary to 11 
US.C. §502(b)(6), a claim for damages 
resulting from the assignee’s rejection 
of a lease of real property is “capped” 
or limited to the rent reserved under 
the remainder of the lease, without 
acceleration, for the greater of either 
one year or 15 percent of the remain- 
ing term, plus any unpaid prerejec- 
tion rent, plus attorneys’ fees and 
costs incurred by the lessor, and his 
or her reasonable costs incurred in 
reletting the premises. This roughly 
corresponds to the Bankruptcy Code, 
with the exception that it adds FS. 
§727.112(6)(b)(2) and (3), which pro- 
vide for attorneys’ fees and costs, as 
well as reletting expenses; these items 
are not allowed by the corresponding 
Bankruptcy Code provision. 

Section 727.112 also adds a new 
subpart (7) concerning proofs of claim 
for damages resulting from termina- 
tion of employment contracts. Such 
claims are limited to the compensa- 
tion provided by the contract, without 
acceleration, for one year following 
either the date of the assignment or 
the date upon which the employee was 
terminated, whichever came first, plus 
any unpaid compensation due to the 
date of assignment or termination as 
the case might be. Again, this is analo- 
gous to the equivalent Bankruptcy 
Code provision. In fact, it is virtually 
identical.** 

Section 727.109, which deals with 
“power of the court,” has been modi- 
fied at subsection (4) in order to allow- 


the court to set a bar date for filing all 
claims against the assignment estate 
which arose on or after the petition for 
assignment. The court must allow at 
least 30 days from the date of notice 
of the “postpetition” bar date, for 
claims to be filed. This is analogous 
to the Bankruptcy Code, which allows 
claims engendered by rejection of 
leases and executory contracts to be 
filed within 30 days after such rejec- 
tion.* 

New §727.109(7) provides that 
the court may hear and determine a 
motion brought by the assignee for 
approval of a proposed sale of assets 
of the estate outside the ordinary 
course of business, or a compromise of 
a settlement of a controversy and en- 
ter an order notwithstanding the lack 
of objection thereto. This coordinates 
with new revised §727.111, regarding 
notice requirements. Generally speak- 
ing, §727.111(4) requires 20 days 
notice by mail to all creditors and the 
assignor of any proposed sale of assets 
other than in the ordinary course of 
business, assignee’s operation of the 
business for more than 14 calendar 
days, compromise or settlement of 
controversies, and payment of fees 
to professionals.* A specific deadline 
is provided for objections, not less 
than three days before the date of the 
proposed action. If no objections are 
timely filed and served, the assignee 
may proceed without necessity of a 
court order, or may obtain an order 
from the court granting the motion, 
even if there was no objection. 
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This implements the “negative no- 
tice” process with which bankruptcy 
practitioners are familiar. 

§727.113 is entitled “Objec- 
tions to Claims.” Previously, it simply 
provided that at any time prior to an 
order approving the assignee’s final 
report, objections to claims could be 
filed on at least 20 days notice. Now, 
modified §727.113(1) makes it clear 
that one creditor may object to the 
claim of another creditor. In order to 
facilitate the claims objection process, 
new §727.113 provides that 
2. Following expiration of the claims bar 
date, the assignee shall create a register of 
all creditors that have filed claims against 
the assignor’s estate, and shall make the 
register available upon request of any 
creditor or other party-in-interest. 

3. The assignee, as well as any credi- 
tor or party-in-interest, has standing to 
challenge the validity, extent or priority 
of any claim filed by a creditor against the 
assignor’s estate. 

4. A creditor whose claim is secured 
by a lien against property of the estate 
has sixty (60) days following the sale or 
disposition of the property securing his or 
her claim to file a claim for an unsecured 
deficiency, notwithstanding the passage of 
the last date in which a Proof of Claim may 
be served upon an assignee as set forth in 
s.727.112(2). If such a creditor fails to file 
with the assignee a deficiency claim within 
ten (10) days after the filing and service 
by mail of the assignee’s final report of all 
receipts and disbursements, the creditor’s 
deficiency claim shall be disallowed as 
untimely, and the creditor is not entitled to 
share in any distribution made to holders 
of unsecured claim under s.727.114(1)(f) 
on account of its deficiency claim.*’ 


Thus, the new portions of the stat- 
ute reinforce the concept that any 
creditor has standing to object to the 
claim of any other creditor. Moreover, 
a secured creditor has a special time 
period within which to file a deficiency 
claim. That time period is closed, 
however, by the filing and service of 
the assignee’s proposed final report of 
receipts and disbursements. The as- 
signee must give 20 days notice prior 
to a hearing for approval of its final 
report, and since the deadline for a se- 
cured creditor with a deficiency claim 
is 10 days after filing and service of 
the final report, it is clear that, in ef- 
fect, such a deficiency claim would be 
a de facto objection to the assignee’s 
final report. It would, thus, be cause 
either for an amendment to the final 
report or, in some cases, would trigger 
an objection to the deficiency claim. 


Section 727.114 is entitled “Prior- 
ity of Claims.” There are a number 
of amendments, most of which bring 
the practice under state law closer 
to current bankruptcy practice. They 
include the following: 

Section 727.114(1)(a) has been 
amended to provide for the possibility 
of a deficiency claim, the substance of 
which we have already discussed. A 
secured creditors’ claims are expressly 
subject to surcharge for reasonable 
and necessary expenses of preserving 
and disposing of their collateral, to the 
extent of any benefit to such creditor. 

Otherwise, administrative expenses 
are governed by §727.114(1)(b). An 
amendment specifically includes rent 
incurred by the assignee in occupying 
any premises in which the assets of the 
assignment estate are located or the 
business is conducted, until the lease is 
rejected or otherwise terminated. This 
clears up and clarifies a long-standing 
dispute over whether the assignee 
must pay the contractual rent, or sim- 
ply the “reasonable value” of storing 
the assets pending disposition. 

Section 727.114(1)(c) now grants 


THE 


the next priority after administra- 
tive expense to unsecured claims of 
governmental units for taxes which 
accrued within three years before 
the filing date of the petition. Previ- 
ously, there had been no limit on the 
unsecured tax priority — the claim 
could have been 10 years old or more. 
The modification brings the priority 
closer to the tax priority set forth in 
the Bankruptcy Code.* 

Section 727.114(1)(d) concerns 
itself with claims for wages, salaries, 
or commissions. It has been updated 
to provide a priority for those sums 
earned by employees of the assignor 
within 180 days before the filing date 
of cessation of business, whichever oc- 
curs first, up to a maximum of $10,000 
per individual employee.*® 

Section 727.114(1)(e) previously 
had granted a priority to the extent 
of $900 for consumer deposits held by 
the assignor. Following the Bankrupt- 
cy Code and inflation, that amount 
has been raised to $2,225.*° 

‘Two new subsections have been 
added. FS. §727.114(2) now provides 
that a subordination agreement is 


enforceable in an assignment case, to 
the same extent that it is enforceable 
under applicable law.*! 

New subsection 727.114(3) explains 
that a claim arising from rescission 
of a purchase or sale of a security of 
the assignor or of an affiliate of the 
assignor for damages arising from 
the purchase or sale of the security 
or for reimbursement or contribution 
on account of such a claim, shall be 
subordinated to all claims or inter- 
ests that are senior to or equal to the 
claim or interest represented by such 
security, except for security that is 
common stock, the claim has the same 
priority as common stock.*? Generally 
speaking, this subordinates creditors 
whose claims arise under the securi- 
ties laws for their alleged damage by 
reason of having purchased securities 
of the debtor, to the same priority 
as the securities themselves would 
hold against other creditors. Thus, 
someone whose complaint concerns 
the purchase of common stock, has 
a claim at the level of “equity” and, 
thus, is subordinate of claims of trade 
creditors, who have general unsecured 
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claims.** 


Conclusion 

This short survey demonstrates that 
the legislature has covered significant 
ground in its effort to modernize and 
clarify assignments for the benefit of 
creditors, as well as its effort to bring 
the statute into a form more closely 
analogous to the Bankruptcy Code. 

The major changes with respect to 
assignability of tort claims in insol- 
vency cases, and the prohibition of 
in pari delicto defenses as against an 
assignee for the benefit of creditors 
and his or her initial assignee“ will no 
doubt be the subject of future litiga- 
tion and more scholarly articles. 

Generally speaking, the assign- 
ment for the benefit of creditors is an 
efficient, relatively economical, and 
faster means for the administration 
of insolvent estates within the State 
of Florida, and remains a viable 
alternative to liquidation under the 
Bankruptcy Code.O 


' The final form was a committee substi- 
tute for S.B. 2118. 

2 Florida Laws, Ch. 2007-185. 

Fia.Stat. §727.101 (2007) explains: 
“The intent of this Chapter is to provide a 
uniform procedure for the administration 
of insolvent estates, and to ensure full 
reporting to creditors and equal distribu- 
tion of assets according to priorities as 
established under this Chapter.” 

Fia.Stat. §727.104(1)(a) (2007) pro- 
vides: “An irrevocable Assignment and 
Schedules shall be made in writing, con- 
taining the name and address of the As- 
signor and Assignee and providing for an 
equal distribution of the estate according 
to the priorities set forth S 727.114.” Fa. 
Strat. §727.104(1)(b) (2007) sets out the 
form of the assignment document. 

5 Fia.Start. §727.104(2)(a) (2007). 

Fia.Star. §727.104(2)(b) (2007). 

? §727.108 (2007). 

8 Fia.Stat. §727.105 (2007); 11 U.S.C. 
§362(b)(1) (2006). 

Fia.Srar. §727.109(3) (2007). 

1° Fia.Srat. §727.108(8) (2007). 

§727.108(12) (2007); Fa.Star. 
§727.116 (2007). 

Fra.Srat. §726.116(3)(4) (2007). 

‘8 1987 Fla. Laws., Ch. 87. 

4 1989 Fla. Laws., Ch. 54. 

5 1991 Fla. Laws., Ch. 110. 

16 1997 Fla. Laws., Ch. 102. 

'7 1998 Fla. Laws., Ch. 246. 

18 1997 Fla. Laws., Ch. 102. 

'° See 2007 Regular Session Summary of 
Legislation Passed at 216-219, available 
at www.fisenate.gov. 

20 Fia.Srar. §727.104(1)(b) (2007). 

2 Fia.Srar. §727.103(6) (2007). 


23 See 11 U.S.C. §362(a) (2006). 

24 Fia.Srat. §727.105 (2007). 

25 Fia.Srart. §727.103(1) (2007). 

*6 Fia.Stat. §727.108(1)(a) and (b). Sub- 
section (b) appears to reverse Champaign 
National Bank v. SOS Industries, Inc. , 815 
So. 2d 725 (Fla. 5th D.C.A. 2002), which 
held that an assignee may not make a 
secondary assignment of claims. 

27 In Official Committee of Unsecured 
Creditors of PSA, Inc. v. Edwards, 437 
F.3d 1145, 1152 (11th Cir. 2006), cert. den. 
sub nom Laddin v. Reliance Trust Co., 
2006 U.S. Lexis 5711 (2006), the court 
provided an excellent summation of the 
concept: “The doctrine of in pari delicto is 
an equitable doctrine that states ‘a plaintiff 
who has participated in wrongdoing may 
not recover damages resulting from the 
wrongdoing.’ Black’s Law Dictionary 794 
(7th ed. 1999). This common law defense 
‘derives from the Latin in pari delicto 
potior est conditio defendentis: “In a case 
of equal or mutual fault .. . the position 
of the [defending] party . . . is the better 
one.” Bateman Eichler Hill Richards, Inc. 
v. Berner, 472 U.S. 299, 306, 105 S.Ct. 2622, 
2626, 86 L.Ed.2d, 215 (1985). The doctrine 
of in pari delicto is based on the policy: 
‘courts should not lend their good offices 
to mediating disputes among wrongdoers’ 
and ‘denying judicial relief to an admitted 
wrongdoer is an effective means of deter- 
ring illegality” Id.” 

28 Silverberg v. Paine Webber Jackson & 
Curtis, Inc., 710 F.2d 678, 691 (11th Cir. 
1983). 

*® United States v. Hadley, 678 F.2d 
961 (11th Cir. 1982), overruled on other 
grounds, United States v. Goldin Indus., 
219 F.3d 1268 (11th Cir. 2000). 

3° Baker v. Nason, 236 F.2d 483, 489 (5th 
Cir. 1956); See also Whitelock v. Geiger, 368 
So. 2d 372 (Fla. 3d D.C.A. 1979) (“when 
both parties are in pari delicto the court 
will leave them to settle their disputes 
without the aid of the court”). 

31 See 11 U.S.C. §541 (a) (1) (2007) (provid- 
ing that the debtor’s estate includes “all 
legal or equitable interest of the debtor in 
property as of the commencement of the 
case.” This includes any causes of action 
the debtor may have possessed.); See also 
Official Committee of Unsecured Creditors 
v. R.F. Lafferty & Co., 267 F.3d 340, 356 (3d 
Cir. 2001). 

A trustee, as the representative of the 
estate, succeeds to the rights of the debtor 
in bankruptcy, and has standing to bring 
any suit that the debtor corporation could 
have brought had there been no bank- 
ruptcy. See 11 U.S.C. §323; O’Halloran 
v. First Union National Bank, 350 F.3d 
1197, 1202 (11th Cir. 2003). With the new 
amendments to Fla.Stat. ‘ 727.108(1), it 
is clear that an assignee for the benefit of 
creditors in Florida likewise is the direct 
successor to the debtor and may (and must) 
prosecute its choses in action, if valid. 

82 See generally Drew Moratzka, Eighth 
Circuit Refuses to Conflate Constitutional 
Standing Doctrine With In Pari Delecto 
Defense, 26-5 A.B.I.J. 18 (June 2007); Jef- 
frey Davis, Ending the Nonsense — The In 
Pari Delecto Defense Has Nothing To Do 


28 THE FLORIDA BAR JOURNAL/JANUARY 2008 


With What Is Section 541 Property of the 
Bankruptcy Estate, 21 Bankr. Dev. J. 519 
(2005); Karl Rubinstein, The Legal Stand- 
ing of an Insurance Insolvency Receiver: 
When The Shoe Doesn’t Fit, 10 Conn. Ins. 
L.J. 309 (Winter 2003/2004). 

33 See 11 U.S.C. §502(b)(7). 

34 Fep. R. Bankr. P. 3002(c)(4) provides 
that a claim arising from rejection of an 
unexpired lease or other executory contract 
shall be filed “within such time as the court 
may direct.” Local Rule 3003-1(C) of the 
U.S. Bankruptcy Court for the Southern 
District of Florida prescribes 30 days. 

35 This corresponds to Fep. R. BAnxr. P. 
2002. 

36 See, e.g., Local Rule 9013-1(D) of the 
U.S. Bankruptcy Court for the Southern 
District of Florida, explains the “negative 
notice” practice. 

37 §727.113(2)(3) and (4). 

38 See 11 U.S.C. §507(a)(8)(A)(i) (2006). 
Which grants eighth priority for income 
or gross receipts taxes for which a return 


’ was last due within three years before the 


date of the petition. 

89 This corresponds to 11 U.S.C. §507(a)(4) 
and (5) (2006), which deal with unsecured 
claims for wages, salaries, and commis- 
sions, and employee benefit contributions, 
respectively. 

“This corresponds to 11 U.S.C. 
§507(a)(7). 

41 This corresponds to 11 U.S.C. §510(a) 
(2006), concerning subordination. 

* This is a direct paraphrase of 11 U.S.C. 
§510(b) (2006). 

‘8 This provision was intended to reverse 
the holding in Moecker v. Antonine, 845 
So. 2d 904 (Fla. 1st D.C.A. 2003), which 
allowed stockholders of an assignee to 
rescind their stock purchases and make 
claims as general unsecured creditors. See 
2007 Reg.Sess. Summ. of Leg. Passed at 
219. 

“4 Other than insiders. 
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CRIMINAL LAW 


by Jim Jenkins 


The State of Our Trash in Florida: The Use of 
Evidence Found in Residential Garbage to Establish 
Probable Cause to Search a Citizen’s Home 


s most of us know, once we 

carry or drag our garbage 

to the street for disposal, 

it is fair game for authori- 
ties to snatch and sift through to 
their hearts’ delight. Fortunately, 
most of our trash contains nothing 
but garbage and applications for new 
lines of credit from companies that 
think lawyers are great credit risks. 
However, many of our criminal clients 
are not aware of the risks involved 
with placing their garbage out for 
collection. 

In many jurisdictions, trash pulls 
have become one of the narcotics 
squads’ best resources for obtaining 
incriminating evidence that provides 
grounds for search warrants of our 
clients’ homes. However, on occasion, 
law enforcement officers and agencies 
either do not understand the law or 
are too impatient to gather legally suf- 
ficient evidence to establish probable 
cause to search someone’s home. Often 
the agents or officers, after finding 
marijuana seeds and stems or cocaine 
residue in a trash pull, will rush to 
the courthouse to get a search war- 
rant based upon clearly insufficient 
evidence. They present the facially 
deficient affidavit listing evidence of 
clear-cut narcotic law violations to 
judges who are often very willing to 
sign a search warrant when the af- 
fidavit establishes evidence of illicit 
drug use. 

This article is intended to be a 
brief review of the case law surround- 
ing trash pulls. It does not address 
omissions from, or false information 
included in, the affidavit for search. As 
you can imagine, the analysis of this 
issue is extremely fact intensive. 


Whose Trash is it Anyway? 
There is no reasonable expectation 
of privacy with respect to garbage 
placed out for collection by the gar- 
bage man.' The act of placing trash 
outside for collection is an act of 
abandonment and hence, there is 
no Fourth Amendment protection.” 
Whether the garbage seized was 
readily accessible to the public is a 
factual determination decided on a 
case-by-case basis; there is no bright- 
line rule that applies to all garbage 
suppression cases. The 11th Circuit 
has recently addressed this issue in 
United States v. Segura-Baltazar, 448 
F.3d 1281 (11th Cir. 2006), and found 
that the applicability of the Fourth 
Amendment hinges on whether the 
garbage left for collection is “readily 
accessible to the public” as to render 
any expectation of privacy objectively 
unreasonable.’ In Segura, one of the 
issues was whether garbage left near 
the garage of Segura’s house and in 
open view to the public was readily 
accessible to the public even though 
it was within the curtilage (generally 
the land or yard adjoining a house) of 
Sergura’s house. The 11th Circuit, af- 
ter citing several cases addressing the 
issue by other federal circuits, held it 
did not need to address the curtilage 
issue because the garbage was readily 
accessible to the public even though it 
was within the home’s curtilage.* The 
court also noted that in Segura’s case, 
the sanitation workers would pick up 
the garbage even if it was not taken 
completely to the curb for pick-up. So, 
it appears, in some factual scenarios, 
if the court finds that the garbage is 
“readily accessible” to the public to 
rummage through, even if it has not 
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been taken to the street for pick-up, 
the garbage may be considered legally 
abandoned, allowing law enforcement 


officers to search it. 


Determination of Probable 
Cause and Standard of Review 

Probable cause has been defined as 
a reasonable ground of suspicion sup- 
ported by circumstances sufficiently 
strong to warrant a cautious person 
in his or her belief that the suspect 
is guilty of the offense charged.° To 
establish probable cause sufficient to 
issue a search warrant, an affidavit 
in a warrant application must set 
forth two elements: 1) a particular 
person has committed a crime; and 
2) evidence relevant to the probable 
criminality is likely located at the 
place to be searched.® 

In determining whether probable 
cause exists to justify a search, 
the task of the issuing magistrate is simply 
to make a practical, commonsense decision 
whether, given all the circumstances set 
forth in the affidavit before him . . . there 
is a fair probability that contraband or 
evidence of a crime will be found in a par- 
ticular place. And the duty of a reviewing 
court is simply to ensure that the magis- 


trate had a substantial basis for concluding 
that probable cause existed.’ 


The analysis performed by the trial 
court when reviewing the sufficiency 
of probable cause as stated in a search 
warrant affidavit is confined to the 
“four corners of the affidavit.”* A judge 
or magistrate’s determination of prob- 
able cause is paid great deference by 
reviewing courts.? 


Single Trash Pulls 
In order to obtain a warrant to 
search someone’s home, law enforce- 


| 


ment must enumerate probable cause 
in their affidavit that establishes a 
pattern of continuous drug activity 
or a fair probability drugs would be 
found inside the home. A single trash 
pull revealing evidence of drug use 
is insufficient to establish probable 
cause. In Gessell v. State, 751 So. 2d 
104 (Fla. 4th DCA 1999), the affidavit 
stated that law enforcement’s trash 
pull at Gessel’s curbside revealed two 
one-gallon zip lock baggies with mari- 
juana residue. The search of Gessel’s 
garbage did not reveal any evidence 
like weighing scales,-owe sheets, 
etc., that might indicate that Gessel 
was dealing drugs. The affidavit also 
asserted that an anonymous caller 
had complained to law enforcement 
about witnessing some type of alleged 
drug activity at Gessel’s home. The 
Fourth DCA found that the affidavit 
contained insufficient probable cause 
to issue a search warrant for Gessel’s 
home; specifically, that there was 
nothing found in the contents of the 
trash that supported a reasonable 
conclusion that additional contraband 
would be found in the house." Gessel 
illustrates the importance of whether 
the nature of the contraband found 
in the trash is evidence of drug use 
or drug dealing. In Gessel’s case, 
two large plastic baggies containing 
marijuana residue were not enough 
to establish drug dealing. A small 
amount of drug residue in a plastic 
baggie, cocaine or otherwise, is indica- 
tive of personal use and that alone will 
not be a sufficient basis to establish 
probable cause to obtain a warrant." 
However, evidence found from a trash 
pull that suggests the home owner is 
distributing drugs, such as the wrap- 
ping typically associated with a large 
quantity of narcotics, such as a kilo of 
cocaine, which also tests positive for 
cocaine, will result in a legal warrant 
with one trash pull.” 

In Raulerson v. State, 714 So. 2d 536 
(Fla. 4th DCA 1998), another often 
cited case addressing “trash pull” case 
law, the police had received an anony- 
mous complaint that drug activity was 
occurring in or at Raulerson’s home. 
Law enforcement seized six trash bags 
from the curb in front of Raulerson’s 
home. They found two partially 
smoked marijuana cigarettes, stems, 


seeds, and other pieces of suspected 
marijuana. Based upon the mari- 
juana evidence and the anonymous 
caller’s information about suspected 
drug activity, the officers obtained a 
search warrant for Raulerson’s house. 
The Fourth District reversed the trial 
court’s denial of the motion to sup- 
press, finding that although the af- 
fidavit stated that a substance found 
in the one-time trash pull tested posi- 
tive for cannabis, the affidavit “lacked 
other sufficient facts” to indicate a fair 
probability that cannabis would be 
found in the defendant’s home. The 
court further held that the informa- 
tion contained in the affidavit did not 
suggest a pattern of continuous drug 
activity.'° 


Legally Sufficient Search 
Warrants Involving Trash Pulls 

‘ There are many cases in which a 
one-time trash pull, combined with 
other incriminating evidence included 
in the affidavit, suggests a pattern of 
continuous drug activity sufficient to 
support a finding of probable cause to 
search. 

Although trash pulls are done on 
occasion to gather additional evidence 
of drug activity after incriminating 
evidence has already been obtained, 
often times it is the first effort at ob- 
taining evidence to support a search 
warrant. If law enforcement officers 
are properly trained, they should 
know that after pulling the trash and 
finding contraband indicating use of 
illicit substances, they need to obtain 
additional incriminating evidence 
before asking a judge for a warrant. 
They will often set up surveillance on 
the suspect’s home to watch the com- 
ings and goings of vehicular traffic 
and suspicious looking characters. For 
example, in State v. Mayes, 666 So. 2d 
165 (Fla. 2d DCA 1995), the affidavit 
contained not only information of a 
one-time trash pull leading to the 
discovery of marijuana seeds, stems, 
rolling papers, and roaches, as well as 
“the officers’ observation of and the 
‘concerned citizen’s’ report of traffic 
to and from the [defendant’s] home 
at all hours of the day and night....”" 
Similarly in Scott v. State, 559 So. 2d 
269 (Fla. 4th DCA 2002), the affidavit 
contained not only information of a 
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lf evidence of the suspect's involvement with 
drug use or dealing exists, even in the past, 
this evidence, combined with contraband 
found in the trash pull, can be sufficient 
probable cause on which to base a valid 
‘search warrant of the suspect's home. 


one-time trash pull leading to the 
discovery of cocaine residue in a num- 
ber of baggies, but also “information 
concerning suspicious activities at the 
|defendant’s] residence observed dur- 
ing surveillance by a Broward County 
sheriff's deputy...and information fur- 
nished to the sheriff's office by one of 
the appellant’s neighbors concerning 
his observations of activities at the 
residence.”"” 

Sometimes law enforcement officers 
obtain evidence of suspicious activity 
prior to performing a trash pull. In 
State v. Carbonell, 816 So. 2d 1169 
(Fla. 4th DCA 2002), officers had ob- 
served substantial “short-term traffic” 
entering and leaving defendant’s resi- 
dence during the month prior to the is- 
suance of the search warrant wherein 
officers observed people smoking what 
appeared to be marijuana on the front 
porch of Carbonell’s residence and 
others leaving the residence with bag- 
gies that appeared to contain cocaine. 
Two days before the issuance of the 
search warrant, a single trash pull at 
his residence revealed the presence of 
mavijuana and bags which appeared 
to be the type of bags used in the sale 
of cocaine. 

Also, if evidence of the suspect’s 
involvement with drug use or dealing 
exists, even in the past, this evidence, 
combined with contraband found in 
the trash pull, can be sufficient prob- 
able cause on which to base a valid 
search warrant of the suspect’s home. 
In State v. Gross, 833 So. 2d 777 (Fla. 
3d DCA 2002), the defendant’s prior 
drug offense history was one factor 
considered by the court to establish 


probable cause using a totality of the 
circumstances evaluation. In Merrill 
v. State, 849 So. 2d 1175 (Fla. 3d DCA 
2003), the Third District factored into 
its probable cause determination the 
fact that Merrill had been involved in 
a prior undercover sale of marijuana, 
even though it occurred at a location 
other than his residence, which was 
subsequently searched. That court 
found that the totality of the circum- 
stances established probable cause. 
In State v. Paige, 934 So. 2d 595 (Fla. 
5th DCA 2006), the court went so far 
as to consider the criminal histories 
of the visitors to the house to estab- 
lish probable cause.'’ Although prior 
convictions or arrests may be factored 
into the totality of the circumstances 
evaluation, if a prior arrest or convic- 
tion is remote in time to the search 
being executed, it can be argued that 
drug arrest is too remote to be rel- 
evant.'* 


No Good Faith Exception 

In United States v. Leon, 468 U.S. 
897(1984), the U.S. Supreme Court 
held, subject to several qualifications, 
the exclusionary rule does not apply 
to evidence acquired in reasonable 
reliance on a search warrant later 
ruled invalid.’ This is a very narrow 
exception to the exclusionary rule, one 
that rests on the “detached scrutiny of 
a neutral magistrate, which is a more 
reliable safeguard than the hurried 
judgment of a law enforcement offi- 
cer.” The Florida Supreme Court has 
recognized that the Leon “good faith” 
exception is limited to cases involv- 


. ing search warrants.”' However, the 
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“good faith exception” of Leon does 
not apply where an affidavit is so 
deficient in indicia of probable cause 
that it fails to manifest the objec- 
tive good faith standard required by 
Leon.” 

A case that may be cited by pros- 
ecutors for the proposition that the 
Leon good faith exception does apply 
to cases where there is a finding of in- 
sufficient probable cause in a search 
warrant is Edmonds v. State, 919 
So. 2d 681 (Fla. 2d DCA 2006). Ed- 
monds, published without a majority 
opinion, upholds a denial of a motion 
to suppress. The concurring opinion 
states that in cases where probable 
cause is insufficient and the magis- 
trate still issues a warrant, it is the 
magistrate’s, not the police officer’s 
error and, therefore, the officer’s re- 
liance on the magistrate’s probable 
cause determination was objectively 
reasonable.” This concurring opinion 
seems to ignore the long line of case 
holdings in Florida as well as Leon 
itself, which unequivocally holds that 
the good faith exception will not ap- 
ply in situations where the affidavit 
is so lacking in probable cause that 
it is objectively unreasonable.** The 
policy behind Leon is to deter police 
misconduct.” If law enforcement 
agencies are inadequately training 
their officers about how to go about 
finding probable cause to search a cit- 
izen’s home, how can law enforcement 
be said to be acting in good faith? 


Conclusion 

Gessell and Raulerson remain vi- 
able case law supporting the proposi- 
tion that a single trash pull revealing 
illicit narcotic usage, combined with 
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an anonymous tip or other minimal, 
vague information suggesting nar- 
cotic activity is occurring at someone’s 
home, is simply insufficient probable 
cause to base the issuance of a search 
warrant of a citizen’s residence. In 
some areas, due to a series of suc- 
cessful motions to suppress evidence 
obtained through trash pulls, the legal 
departments of these agencies are 
retraining their officers about what is 
necessary to establish probable cause 
to search a residence. Once a few of 
these motions are won, law enforce- 
ment agencies may train their officers 
to become more careful in drafting af- 
fidavits and more thorough with their 
investigation in obtaining probable 
cause. A thorough review by defense 
counsel of the search warrant affidavit 
in a trash pull case may result in a 
positive outcome for your client and 
more effective law enforcement by 
ensuring that law enforcement ob- 
tains sufficient probable cause before 
requesting a warrant to enter and 
search a citizen’s home. 
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236). 
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D.C.A. 2002). 

'2 State v. Paige, 934 So. 2d 595 (Fla. 5th 
D.C.A. 2006). 

'’ Raulerson, 714 So. 2d at 537. 
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© Scott, 559 So: 2d. at 272. 

'6 Merrill, 849 So. 2d. at 1178. 

'? Paige, 934 So. 2d at 600. (See also State 
v. Ward, 935 So. 2d 1287 (Fla. 5th D.C.A. 
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the Fifth District stated that passage of 
time must be considered in the context 
of the specific facts, including the nature 


of the unlawful activity alleged and the 
length of the activity. Because police sur- 
veillance in Ward continued over several 
months and reflected persistent drug activ- 
ity, the staleness claim relating to the trash 
pull lost any efficacy.) 

'S State v. Young, 917 So. 2d 415, 416 (Fla. 
2d D.C.A. 2006). But Cf United States v. 
Jiminez, 224 F.3d 1243, 1249(11th Cir. 
2000) (an arrest one year prior is not too 
remote if the affidavit contains information 
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'S Leon, 468 U.S. at 921-22. 

20 Td. at 913-14 (quoting United States v. 
Chadwick, 433 US. 1, 9 (1977)). 

21 State v. Peterson, 739 So. 2d 561, 564 
(Fla. 1999) (“The ‘good faith’ exception 
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that the affidavit for a search warrant 
was insufficient to establish probable 
cause.”). 

22 Gessel, 751 So. 2d 104; Brown v. State, 
561 So. 2d 1248 (Fla. 2d D.C.A. 1990); St. 
Angelo v. State, 532 So. 2d 1346 (Fla. 1st 
D.C.A. 1988); State v. Van Pieterson, 550 
So. 2d 1162 (Fla. 1st D.C.A. 1989). 

23 Edmonds, 919 So. 2d at 681. 

*4 See Peterson, 739 So. 2d 561. 

25 Johnson v. State, 660 So. 2d 648 (Fla. 
1995) (the exclusionary rule is meant to 
deter abuses by law enforcement, not to 
use law enforcement as the whipping boy 
for the magistrate’s error). 
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City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by Marion J. Radson 


Restoring the Attorney-Client and Work Product 
Privileges for Government Entities 


little more than 20 years 
ago, government entities 
in Florida lost the ability to 
invoke the attorney-client 
privilege in almost all meetings be- 
tween the governing body and its gov- 
ernment attorney.' Similarly, a little 
more than 25 years ago, government 
entities in Florida and government at- 
torneys lost almost all claims of work 
product privilege under the public 
records law.” State legislation has 
attempted to partially restore these 
privileges, but as discussed in this 
article, the legislation is inadequate. 
These topics are currently being dis- 
cussed in two separate forums. 

In January 2007, Governor Crist 
created the Commission on Open Gov- 
ernment. The commission is directed 
to review, evaluate, and make recom- 
mendations regarding Florida’s public 
records and open meeting laws. The 
commission should make its recom- 
mendations in late 2008. This author 
and the Florida Association of Coun- 
ties have requested the commission 
examine the attorney-client and work 
product privileges in the public sector. 
As of this writing, the commission has 
not taken any action on this request. 

The immediate past president of 
The Florida Bar, Henry M. Coxe III 
created, and the Board of Governors 
approved, the appointment of the 
Attorney-Client Task Force. The task 
force is directed to examine the privi- 
lege and its exceptions, identify issues 
that impact the privilege, and recom- 
mend resolutions to those issues. The 
task force initially examined policies 
adopted by some federal agencies 
that infringed on the attorney-cli- 


subcommittees to examine the status 
of these privileges and recommend 
possible revisions to the law or rules. 
The task force, at the request of this 
author, has recently agreed to look at 
the attorney-client and work prod- 
uct privileges in the public sector 
and recommend revisions. As of the 
writing of this article, an additional 
subcommittee is reviewing the status 
of the privilege and may recommend 
revisions to the law. 

This article will discuss the impor- 
tance of the attorney-client and work 
product privileges for government 
entities, identify the problems with 
current laws, and recommend specific 
revisions to restore these well recog- 
nized privileges. 


Importance of the Attorney- 
Client Privilege for Government 

In a society that honors the rule of 
law, the full disclosure of all relevant 
facts to legal counsel, no matter how 
embarrassing or damaging these facts 
might be, is essential to enable the 
attorney to render sound legal advice. 
In the private sector, clients seek such 
legal counsel on a regular basis with 
the confidence and knowledge that 
these private communications will be 
held inviolate under the time-honored 
attorney-client privilege.* 

For government, however, elected 
and appointed officers and employees 
do not share the attorney-client privi- 
lege to the same extent. Not only is 
the privilege not co-extensive, there is 
also confusion and uncertainty about 
the very existence of the privilege 
in the public sector in Florida. This 
uncertainty hampers full disclosure 


ent privilege. The task force created - and discussion between the attorney 
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who represents the government and 
the government as client. As one U.S. 
Supreme Court Justice stated, an 
uncertain privilege is a little better 
than no privilege at all.’ 

The art of governing in the modern 
world is complex and challenging 
even to the most seasoned of govern- 
ment officers and employees. They 
need to regularly consult with their 
government attorneys to comply with 
the substantial and procedural laws 
to avoid trampling on the rights of 
private parties and to avoid violating 
the laws they are sworn to uphold. 
Public officers and employees should 
be encouraged to be completely candid 
with their attorneys without fear or 
inhibition that their communications 
will be disclosed. 

The attorney-client privilege actu- 
ally promotes the administration of 
justice of the government. Govern- 
ment attorneys, like all attorneys, are 
charged with the duty of upholding 
the law and advising their clients to 
follow the law.’ Government lawyers 
can neither further the administra- 
tion of justice, nor prevent needless 
litigation, nor ensure government 
officials’ compliance with the law, if 
the government lawyers, despite their 
best efforts, are unable to obtain all 
the relevant facts from their public 
clients. Candidly, it is unrealistic to 
expect anyone to disclose relevant 
facts and seek legal advice in televised 
and recorded meetings that are open 
and available to proponents and op- 
ponents alike. 


Sunshine Law and Attorney- 
Client Privilege 
The attorney-client privilege for 


governments in Florida is limited 
by the Government-in-the-Sunshine 
Law, commonly referred to as the Sun- 
shine Law.® Although the Sunshine 
Law does not specifically mention the 
attorney-client privilege, the Florida 
Supreme Court held in Neu v. Miami 
Herald Publishing Company, 462 So. 
2d 821 (Fla. 1985), that the privilege 
was waived by the Florida Legislature 
by implication. The court declared 
that the attorney-client privilege 
could not be claimed for communica- 
tions made at public meetings. An 
essential element of the privilege, 
namely confidentiality, was obviously 
missing. The Supreme Court declined 
to find any independent basis for the 
privilege, like the evidence code or 
the rules of professional conduct, and 
deferred to the state legislature to cre- 
ate exemptions for the government. 

The Florida Supreme Court is in the 
minority of state high courts to reject 
an independent basis for the attor- 
ney-client privilege for government. 
Courts in other states have recognized 
an independent basis for the privi- 
lege, often based on the strong policy 
considerations that apply to private 
clients. 

A frequently cited case that recon- 
ciles the application of the privilege 
and the open meetings law is Sacra- 
mento Newspaper Guild v. Sacramento 
County Board of Supervisors, 69 Cal. 
Rptr. 480 (Cal. App. 3 Dist. 1968). The 
California Court of Appeals held that 
the attorney-client provisions of the 


California Evidence Code operated 
concurrently with the California Open 
Meetings Law. The court weighed 
the separate policy objectives of an 
open meetings requirement against 
the “value which society places on 
legal representation by assuring the 
client full disclosure to the attorney 
unfettered by fear that others will be 
informed.” The lack of evidence of any 
legislative intent to abrogate the at- 
torney-client privilege, by implication 
or otherwise, led the court to conclude 
that the privilege can operate concur- 
rently with their open meetings law. 

Since the Florida Supreme Court 
decision in Neu, the Florida Legisla- 
ture created a unique type of private 
“attorney-client” session, sometimes 
referred to as a shade session.* Under 
the current statutory law, a govern- 
ment lawyer can meet in a private 
session with a board or commission 
to discuss pending litigation. The 
discussion is limited to “settlement 
negotiations, or strategy sessions 
related to litigation expenditures.” 
Only specifically designated persons 
may attend the session. Finally, and 
most significantly, these sessions 
must be transcribed by a certified 
court reporter, and the record is then 
made public after the conclusion of 
the litigation. 

These artificial limitations have 
severely limited the usefulness of 
these sessions. No matter how sig- 
nificant or imminent the threatened 
litigation, an attorney-client session 


cannot be held to discuss the claim or 
related strategies to avoid a lawsuit. 
Essential information may not be 
available during the sessions because 
necessary individuals, who are not 
specifically authorized by statute, are 
prohibited from attending these ses- 
sions. Making the transcript public at 
the conclusion of the litigation means 
that other litigants, present or future, 
can use this information to their own 
personal advantage in other lawsuits. 
Even worse, a party who is the subject 
of the lawsuit, can dismiss the case, 
obtain a copy of the transcript, and 
then refile the case utilizing the infor- 
mation obtained in the attorney-client 
session. 

Due to these constraints and re- 
strictions, governments are under- 
standably reluctant to hold these ses- 
sions. The result is elected officials do 
not obtain the type of legal advice that 
is essential to good government and 
its citizens. As the court aptly stated 
in attempting to reconcile the open 
meetings law and the attorney-client 
privilege: “Public agencies face the 
same hard realities as other civil liti- 
gants. An attorney who cannot confer 
with his client outside his opponent’s 
presence may be under insurmount- 
able handicaps.” 


Public Records Law and the 
Attorney-Client and Work 
Product Privileges 

Early in the history of Florida’s 
Public Records Act, the Florida Su- 
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preme Court declined to recognize 
any exemption for a government 
attorney's work product or attorney- 
client privileged documents. In Wait 
v. Florida Power and Light Company, 
372 So. 2d 420 (Fla. 1979), the Su- 
preme Court of Florida found that 
the legislature intended to exempt 
only those public records that were 
made confidential by statute. Accord- 
ing to the Court, documents that were 
confidential or privileged as a result 
of judicial creation — such as those 
protected by the attorney-client and 
work product privileges — were not 
exempt. Any exemption, the Court 
noted, must come from the legislature 
and not from the courts. 

In response to the court’s holding in 
Wait, the Florida Legislature created 
a limited and temporary exemption 
for certain documents of a govern- 
ment attorney.’ First, the exemption 
protects only “opinion work product,” 
not the “fact work product” of the 
government attorney. Second, the 
litigation or adversarial proceeding 
must be “imminent” as opposed to 
“substantially likely.” Finally, and 
most significantly, the exemption 
terminates at the conclusion of the 
litigation. 

As a result of these limitations, gov- 
ernment lawyers are reluctant to offer 
legal advice in writing to the public 
client. Some government lawyers do 
not take notes of meetings. Govern- 
ment lawyers are reluctant to create 
records and, work product that are 
subject to disclosure under the public 
records. They are often placed in ethi- 
cal dilemmas trying to maintain the 
confidentiality of information while 
abiding by the public records law. 
Inefficiency, unfairness, and sharp 
practices develop when offering legal 
advice or preparing for trial. 

Further, demands for a government 
attorney's work product or attorney- 
client documents are often made by a 
litigant or their attorney in the form 
of a public records request. When the 
time period for obtaining documents 
through the normal discovery process 
of litigation expires, a party or his or 
her attorney will then file a request 
to inspect the public records. Govern- 
ment attorneys are at a disadvantage 


discovery themselves, yet are required 
to respond to requests for public 
records while preparing their case 
for trial. To prevent their trial notes 
and research from being disclosed as 
public records, government attorneys 
have been forced to file actions in 
court, all while preparing for trial." 
In contrast to Florida, the courts of 
other states have found that public 
records laws do not abrogate the at- 
torney-client privilege because the 
two can co-exist while protecting 
the fundamental purpose of each. 
Most recently, the Massachusetts 
Supreme Court recognized the attor- 
ney-client privilege of public entities 
as a fundamental component of the 
administration of justice. In Suffolk 
Construction Co., Inc. v. Division 
of Capital Asset Management, 870 
N.E.2d 33 (Mass. 2007), the Court 
held that the government’s attorney- 
client privilege still existed after the 
passage of the public records law. “It 
would also severely inhibit the ability 
of government officials,” the opinion 
states, 
to obtain quality legal advice essential to 
the faithful discharge of their duties, place 
public entities at an unfair disadvantage 
vis-a-vis private parties with whom they 
transact business and for whom the at- 
torney-client privilege is ali but inviolable, 
and impede the public’s strong interest 


in the fair and effective administration 
of justice. 


Recommendations 

Revisions to the law are necessary 
to remove the legislative or judicial 
barriers that impede the government 
attorney's ability to provide effective 
legal counsel to the government. The 
government should be able to invoke 
the attorney-client privilege when the 
government actor seeks legal advice 
in the performance of public duties. 
The governor and the Florida cabinet, 
city and county commissions, special 
districts, and authorities should be 
allowed to meet with their attorney in 
private to discuss all aspects of threat- 
ened or pending litigation, and these 
discussions should remain private. 
Disclosing attorney-client documents 
or work product to opposing counsel 
during litigation serves no public 


purpose. 
An amendment to the Sunshine 


because they can no longer engage in - Law should be enacted that would 
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allow government attorneys to meet 
in a private attorney-client session 
with their government client, includ- 
ing boards, commission, agencies, and 
authorities, concerning threatened 
or pending litigation without the 
requirements of making a transcript 
of the proceeding. Necessary persons 
should be permitted to attend these 
sessions as designated by the govern- 
ment attorney. 

A model for this already exists in 
regard to collective bargaining mat- 
ters.'* Under Florida’s laws, private 
meetings are permitted between the 
city and county commissions and 
other legislative bodies and their chief 
executive officers (e.g., city managers 
and their employees) in collective 
bargaining matters. There is no re- 
quirement for a transcript or limita- 
tion on the persons who can attend 
this private meeting. There are no 
reported abuses of this exemption. 

An amendment to the Public Re- 
cords Law should be enacted that 
would exempt from disclosure a gov- 
ernment attorney's opinion work prod- 
uct and fact work product, including 
documents containing attorney-client 
information. This amendment for a 
government attorney’s work product 
would provide protection equivalent 
to the work product privilege enjoyed 
by private attorneys. There is author- 
ity for protecting the work product of 
government attorneys. The Restate- 
ment (Third) of the Law Governing 
Lawyers, §74, Comment b, states “The 
objectives of the attorney-client privi- 
lege..., including the special objectives 
relevant to organizational clients..., 
apply in general to governmental 
clients. The [attorney-client] privilege 
aids government entities and employ- 
ees in obtaining legal advice founded 
on a complete and accurate factual 
picture.” A court’s private inspection 
of the documents could resolve any 
perceived abuse of the exemption. 

The law siould also be amended 
to prevent the abuse of utilizing 
the public records law to obtain the 
discovery documents relating to a 
pending lawsuit. A party in litigation, 
or the party’s attorney, should obtain 
the records through the discovery 
process like any private party. A 
model solution exists under federal 


law that exempts from disclosure a 
United States government attorney’s 
work product. Like Florida’s Public 
Records Act, the federal government’s 
counterpart, the Freedom of Informa- 
tion Act, is intended to provide for full 
agency disclosure of documents unless 
they are exempt under specific statu- 
tory language. Exemption five of the 
Freedom of Information Act provides 
that “inter-agency or intra-agency 
memorandums or letters which would 
not be available by law to a party 
other than an agency in litigation 
with the agency” are exempt form the 
obligation to disclose. 

Courts have interpreted this ex- 
emption to mean that documents, 
which would be privileged in the civ- 
il context for discovery purposes, are 
not discoverable under the Freedom 
of Information Act, including those 
documents containing attorney-cli- 
ent information and attorney-client 
work product." As the United States 
Supreme Court has noted, with 
respect to the federal government, 
while access to public documents 
should not be less or greater for a 
litigant than for other citizens, the 
public records law was designed to 
inform the public about government 
action and “not to benefit private 
litigants.”'° 


Conclusion 

After 25 years of experience un- 
der Florida’s unique Sunshine Law 
and public records law, it is time 
to examine the application of the 
attorney-client and work product 
privileges. Government appointed 
and elected officials and employees 
should be encouraged to seek legal 
advice, and disclose to their attorneys 
all relevant facts, no matter how 
embarrassing or damaging. Govern- 
ment attorneys should render legal 
opinions and offer advice based upon 
full knowledge of the facts. Florida’s 
citizens would be well served by 
restoring the time-honored attorney- 
client privilege and work product 
doctrine. Likewise, the work product 
of government attorneys should be 
afforded the same protections and 
privileges as attorneys representing 
private clients. Quoting from one 
appellate court: “Government should 


have no advantage in legal strife; 
neither should it be a second-class 
citizen.” 
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ADMINISTRATIVE LAW 


by John Rimes 


What Price Frivolity? 
Section 57.105 Comes to the APA 


here are several statutory 

provisions in the APA pro- 

viding for awards of attor- 

neys’ fees. An award can be 
made against a party for participat- 
ing in a proceeding for an “improper 
purpose” or for having filed frivolous, 
harassing, or unnecessary papers 
or pleadings (F.S. §§120.595(1) and 
120.569(2)\(e)) or for discovery viola- 
tions (FS. §120.569(2)(f)). If an ap- 
peal is frivolous or an agency rejects 
findings of fact of an administrative 
law judge (ALJ) and that decision 
is not upheld on appeal, fees will be 
awarded for the appeal and if findings 
of fact are erroneously rejected, fees 
are awarded for the underlying ad- 
ministrative proceeding as well (FS. 
§120.595(5)). Fees are awarded to par- 
ties who prevail in their challenge to 
an agency's proposed or existing rules 
or statements that should have been 
adopted as rules (F.S. §120.595(2)- 
(4)).' Other attorneys’ fees provisions 
not contained in the APA also apply 
to administrative proceedings. Small 
businesses can be recompensed, at 
least in part, for attorneys’ fees and 
costs incurred defending an agency- 
initiated administrative proceeding 
that is not “substantially justified” 
(FS. §57.111). In 2003, the legislature 
expanded the scope of F‘S. §57.105 to 
APA proceedings, thereby subjecting 
parties to paying fees and costs if they 
advance claims or defenses that are 
frivolous. This article examines the 
impact of the change on proceedings 
held under the APA. 


F.S. §57.105 is Applied to the APA 
FS. §57.105 provides for an award 


of fees for claims or defenses advanced - 


in pleadings that were frivolous when 
initially filed or which became frivolous 
at any time before trial.” This statute 
became applicable to administrative 
proceedings in 2003 when a new sub- 
section (5) was added to FS. §57.105. 
It provided that fees “and damages” 
were now available in administrative 
proceedings “in the same manner and 
upon the same basis as provided [for in 
judicial proceedings].”* 

Section 57.105 requires that all 
claims and defenses advanced by the 
parties must “[be] supported by the 
material facts necessary to establish 
the claim or defense,” by the “appli- 
cation of then-existing law to those 
material facts” or by “a good faith 
argument for the extension, modifica- 
tion, or reversal of existing law or the 
establishment of new law, as it applied 
to the material facts, with a reason- 
able expectation of success.” If the 
claim or defense ever fails to meet or 
maintain this standard, a fees award 
is available. 

Courts had earlier determined that 
the 1999 amendments to FS. §57.105 
evidenced a legislative desire to expand 
the scope of exposure for fees in civil 
actions by increasing the scope of the 
statute’s application to claims that be- 
came untenable during litigation even if 
they were valid when initially proffered. 
It is clear that the 2003 amendment 
bringing APA proceedings within the 
ambit of the statute will have a similar 
effect on fees exposure in administra- 
tive proceedings. 

In that regard, F.S. §57.105(5) has 
the potential to act as a broad deter- 
rent to frivolous pleadings filed by 
agencies or private parties in admin- 
istrative proceedings. Because of its 
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open-ended nature, that is, the statute 
applies without limits to all parties 
whether private or governmental, it 


- has no monetary cap, and it comes into 


play at any time during a proceeding. 
The potential of a claim under FS. 
§57.105(5) should be a consideration 
in any administrative proceeding. 

Because F.S. §57.105 has been 
subject to judicial scrutiny and labor 
since the 1999 amendments mentioned 
above, a considerable body of appellate 
law exists construing and applying 
the statute’s terms. These decisions 
provide the framework upon which the 
application of FS. §57.105 to adminis- 
trative proceedings will rest. 


Triggering the Application of 
the Statute and the Availability 
of “Safe Harbor” Protections 

In judicial proceedings, the trigger- 
ing event that subjects parties to the 
strictures of FS. §57.105 is the filing of a 
complaint or petition with the court. Cer- 
tain administrative proceedings in which 
the Division of Administrative Hearings 
(DOAH) has final order authority, such 
as rule challenges, commence in the same 
manner except the initiating document is 
filed at the DOAH. 

In other administrative iaw contexts, 
however, the filing of an initiating 
document, such as an administrative 
complaint or other enforcement action, 
a notice of intent to deny or approve 
a license or permit, or a decision to 
approve or reject a rate application, 
does not commence an administrative 
proceeding. These proceedings are 
initiated by filing a petition with the 
agency. 

If an agency persists in pursuing 
the allegations in an administrative 


complaint or in denying an application 
after a hearing is requested, then the 
complaint or the denial notice would 
appear to constitute a “pleading” for 
purposes of the statute. Once a pro- 
ceeding commences, the provisions of 
ES. §57.105 attach to the parties and 
impose the statutory standard of care 
upon the petitioner and respondent in 
all of their pleadings, including those 
created before the proceeding, in a 
technical sense, began.° 

Section 57.105 contains a “safe 
harbor” provision in subsection (4). 
This provision gives a pleader a last 
opportunity to withdraw a frivolous 
claim or defense or to reconsider a 
tactic taken primarily for the purpose 
of unreasonable delay, by permitting 
the pleader a limited period of time 
(21 days) within which to withdraw a 
claim after the opposing party gives 
written notice of its assertion that 
the claim is frivolous.* The notice 
provisions of the safe harbor must 
be complied with by the party assert- 
ing that a claim is frivolous before 
an award of fees and costs can be 
granted.’ But the burden to show that 
the notice protections contained in the 
statute were not complied with is on 
the party defending against such a 
claim. The protections can be waived if 
noncompliance is not asserted before 
the lower tribunal.° 

An ALJ may award fees “upon [the 
ALJs] own initiative.”® Fee awards 
under this provision are not subject 
to the safe harbor notice requirements 
in §57.105(4).'° 


“Claims or Defenses” Subject 
to the Statute 

What constitutes a “claim or de- 
fense” within the ambit of FS. §57.105 
is broad. Fees can be awarded for any 
individual claim or defense that is 
frivolous even if the remaining claims 
or defenses are not.'' Moreover, a 
claim or defense that may give rise to 
attorneys’ fees sanctions is not limited 
only to those matters asserted in a 
petition or administrative complaint. 
Fees can be awarded on the basis 
of other assertions, including those 
made in motions, if the assertions are 
without a legitimate basis in law or 
fact.'? Indeed, a claim or defense need 
not be a part of, and may be ancillary 


to, the issues that gave rise to the 
proceeding in order to be subject to a 
fees award." 


Frivolity Means a “Lack of 
Justiciable Issues” 

To award fees under FS. §57.105, 
the ALJ must find the claim was 
untenable at the time the action 
commenced or became untenable 
and, therefore, “lacks a justiciable is- 
sue” because of information adduced 
or events that occurred during the 
course of the proceedings.’ The-test 
for determining whether a factual 
claim or a legal proposition “lacks 
a justiciable issue” is whether the 
losing party or the losing party’s at- 
torney knew or should have known 
that a claim or defense, when initially 
presented or at any time before the 
hearing, was completely unsupported 
by the facts or the law." 

In Visoly v. Security Pacific Credit 
Corp., 768 So. 2d 482, 491 (Fla. 3d 
DCA 2000), the court advanced a 
set of guidelines that can be used in 
determining when a claim or defense 
is factually or legally unsupported. 
Under the guidelines, frivolous claims 
a) are completely without merit in law 
and cannot be supported by a reason- 
able argument for an extension, modi- 
fication, or reversal of existing law; 
b) are contradicted by overwhelming 
evidence; c) are undertaken primarily 
to delay or prolong the resolution of the 
litigation, or to harass or to maliciously 
injure anothey; or d) assert material 
factual statements that are false. 

A complete lack of justiciable fac- 
tual issues includes reliance on false 
affidavits,'® or false claims of insuf- 
ficient contacts justifying long arm 
jurisdiction.'’ Other examples include 
persisting in litigation when there 
are no facts upon which a complaint 
against a party could be justified;" 
having no evidence at all but only hy- 
pothesized wrongful conduct;”’ filing a 
factually baseless complaint in hope 
of obtaining quick settlement.”° More- 
over, courts have held that the factual 
basis that justifies filing or persisting 
in a claim must be grounded in evi- 
dence that is “admissible at trial.””! 

Legally baseless claims include 
those that are based on deficient legal 
assertions.” Legally baseless claims 


also occur when the tribunal has al- 
ready resolved the issue and a party 
persists in advancing it.” 

However, simply because it ulti- 
mately turns out that a party cannot 
prevail upon its claims in a summary 
decision does not mean that fees are 
automatically awardable.** Thus, 
suing a party that is subsequently 
determined to have no interest in 
the subject matter of the litigation 
does not subject the plaintiff to the 
sanctions of F.\S. §57.105 fees so long 
as sufficient factual indicia exist to 
justify commencing the proceedings 
or their continuation.” But if a claim 
under FES. §57.105 is made, the court 
must make “an inquiry into what the 
losing party knew or should have 
known during the fact-establishment 
process, both before and after suit is 
filed.” 


Specific Findings Must Be Made 
in an Order Awarding Fees 

Finally, the decision that a claim is 
“frivolous” cannot be conclusory. An 
ALJ must carefully explain and justify 
an attorneys’ fee award.’ Failure on 
the part of the ALJ to make adequate 
findings justifying a fees award man- 
dates reversal.”* 


Application of F.S. §57.105 to 
Non-DOAH Proceedings 

It appears that the plain text of 
F.S. §57.105(5) does not limit its 
application only to administrative 
proceedings conducted by DOAH. 
To be sure, the statute requires that 
an ALJ must decide a motion for 
fees filed under FS. §57.105, not the 
agency, and courts have so held, as in 
Jain v. Florida Agr. and Mechanical 
University, 914 So. 2d 998 (Fla. 1st 
DCA 2005). The requirement that an 
ALJ must dispose of an F‘S. §57.105 
claim, however, does not compel the 
conclusion that the statute applies 
only to DOAH proceedings. 

On its face, the statute encompasses 
all “administrative proceedings under 
Chapter 120.” This language makes it 
plain that it was the legislative intent 
to punish frivolous claims in all qua- 
sijudicial APA proceedings. 

French v. Department of Children 
and Families, 920 So. 2d 671 (Fla. — 
1st DCA 2006), provides guidance 
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as to how a court would construe the 
scope of FS. §57.105. In French, the 
court rejected the argument of the 
Department of Children and Families 
that the agency was not subject to 
a fees claim under FS. §120.595(1) 
when it conducted a hearing using 
agency hearing officers. Because FS. 
§120.595(1) granted only ALJs the au- 
thority to award fees for participating 
in a proceeding for an improper pur- 
pose, DCF reasoned that the agency 
was not subject to a fees claim for its 
actions because it did not use DOAH 
to conduct the proceeding. 

The court rejected this argument. 
It held that although the agency was 
exempt from using DOAH to conduct 
the specific hearing in question it was 
not exempt from the remainder of the 
APA. Since FS. §120.595(1) was a 
clear statutory sanction for improper 
conduct in administrative “proceed- 
ings,” just as is FS. §57.105, the court 
concluded that accepting the agency’s 
argument would negate the terms of 
the statute. The court then ordered 
that an ALJ resolve the merits of the 
fees claim even though the underlying 
case was not at DOAH.” 

The same reasoning should apply to 
determining the scope of the applica- 
tion of FS. §57.105(5). As the court in 
French concluded, just because only 
ALJs can decide the merits of a fees 
claim made under the APA does not 
mean that the statute only applies to 
hearings held at DOAH. 

Both the terms of the statute and 
the policy underlying FS. §57.105 
seem to mandate such a result. The 
legislature’s intent in enacting FS. 
§57.105(5) was to discourage the 
initiation or continuation of admin- 
istrative proceedings which were not 
reasonably grounded in fact or the 
law. It would, therefore, be irrational 
if the provisions of F.S. §57.105 did not 
apply to the broad universe of APA 
proceedings which take place outside 
DOAH. Agencies conduct numerous 
types of quasijudicial administrative 
proceedings under the APA outside of 
DOAH. The same kind of abuses that 
FS. §57.105 proscribes takes place 
in administrative proceedings both 
inside DOAH and outside DOAH. 

Agencies enter final orders after 
the entry of a recommended order . 


by an ALJ and in doing so must rule 
on exceptions and responses to the 
exceptions. Agencies must rule on 
requests for stays, motions for dis- 
qualification, and various other claims 
by parties. Indeed, some agencies are 
authorized to conduct formal hearings 
under various exemptions from the 
general APA requirement that formal 
hearings be conducted by ALJs. All 
agencies conduct “informal hearings” 
under F.S. §120.57(2). During such 
hearings motions are filed, claims are 
made, and defenses are proffered. 

Virtually all agencies can issue 
declaratory statements as provided 
in FS. §120.565. When they do so, 
the agency necessarily rules on the 
sufficiency of petitions, responses, and 
motions, and if necessary, conducts 
fact-finding hearings.*® In each of 
these proceedings, FS. §57.105 has an 
obvious utility as a check on frivolous 
actions by the parties. Plainly, agen- 
cies conduct many administrative 
proceedings which are quasijudicial 
in nature and are not presided over 
by an ALJ, but which still almost 
certainly fall within the ambit of FS. 
§57.105(5). 


Comparing F.S. §57.105 and 
other APA Attorneys’ Fees 
Sanctions 

The availability of F.S. §57.105 
sanctions to a party in an admin- 
istrative proceeding is not a small 
matter. Fees can be awarded to any 
party without any limitation on the 
amount. In this sense, the availability 
of F.S. §57.105 is a stronger sanction 
against agencies than is the “Florida 
Equal Access to Justice Act.”*! There 
is no need to show that one is a small 
business party. Fees awards are not 
limited to $50,000. An agency is not 
excused for a claim that is later found 
to be frivolous if it shows that the 
claim was “substantially justified” at 
the outset. 

The application of FS. §57.105 to 
administrative proceedings has also 
effectively expanded the “improper 
purpose” fees sanctions authorized 
in FS. §120.569(2)(e). That statute 
mandates an award of fees when a 
party files a paper for “improper pur- 
poses, such as to harass or to cause 
unnecessary delay, or for frivolous 
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purpose or needless increase in the 
cost of litigation.” 

In order for a “frivolous purpose” 
to be found under F‘S. §120.569(2)(e), 
courts have held that a party must 
have filed the paper without a “rea- 
sonably clear legal justification.” Ex- 
amples include “excessive persistence 
in pursuing a claim or defense in the 
face of repeated adverse rulings, or 
by obdurate resistance out of pro- 
portion to the amounts or issues at 
stake.” Thus, a frivolous act under F:‘S. 
§120.569(2)(e) is an act that does not 
meaningfully advance the goal of the 
proceedings.” 

An “improper purpose” under FS. 
§120.569(2)(e) is not shown just be- 


_ cause a party asserts a position that 


is not “well grounded in fact ...” or is 
not “warranted by existing law or a 
good faith argument for the extension, 
modification, or reversal of existing 
law.”*? Those standards apply only to 
claims under FE.S. §57.105. 

Because of the broader scope of FS. 
§57.105, it is hard to see how frivolous 
claims that fall within the ambit of FS. 
§120.569(2)(e) will not also fall within 
the scope of F.'S. §57.105. As a result, 
it will be the rare case where such a 
claim of participation for an “improper 
purpose” is not subsumed in a claim for 
violating §57.105. 


' Prior to 2003, these provisions existed 
in other parts of Ch. 120. The references 
are to the 2007 statutes. 

* The statute additionally provides that 
fees and “damages” can also be awarded 
for pleadings that are determined to have 
been filed for delay or harassment. 

’ The “damages” that are referenced 
in the statute refer to the provisions of 
subsection 57.105(3). That subsection was 
enacted to provide a sanction for parties 
who could prove that an opposing party had 
filed papers “for the purpose of unreasonable 
delay.” The sanction, which must be imposed 
upon such a finding, is defined as “damages” 
in the form of “reasonable expenses incurred 
in obtaining the order, which may include 
attorneys’ fees, and other loss resulting from 
the improper delay.” 

4 Fra. Stat. §57.105(1)-(2). 

5 And maybe even earlier. One court has 
intimated that the filing of a sworn citizen 
complaint with an agency can give rise to 
a FS. § 57.105 claim against the complain- 
ant if the sworn complaint is found to be 
frivolous when it held the complainant 
liable for costs and fees for filing an ethics 
complaint for an improper purpose (i.e., 
malicious intent to injure the reputation 
of the officer or employee complained about 
with knowledge or with reckless disregard 


that the complaint contained material 
false allegations. Osborne v. Commission 
on Ethics, 951 So. 2d 25 (Fla. 5th D.C.A. 
2007). 

5 Maxwell Bldg. Corp. v. Euro Concepts, 
LLC, 874 So. 2d 709, 711 (Fla. 4th D.C.A. 
2004). 

O’)Daniel v. Board of Commissioners 
of Monroe County, 916 So. 2d 40 (Fla. 3d 
D.C.A. 2005). 

8 Department of Revenue v. Yambert, 
883 So. 2d 881, 884 n. 3 (Fla. 5th D.C.A. 
2004). 

Fra. Stat. §57.105(1). 

0 Schmigel v. Cumbie Concrete Co., 915 
So. 2d 776 (Fla. 1st D.C.A. 2005). 

"| Yakavonis v. Dolphin Petroleum, Inc., 
934 So. 2d 615, 619 (Fla. 4th D.C.A. 2006) 
(fees recoverable for any claim or defense 
that is unsupported). 

2 Barthlow v. Jett, 930 So. 2d 739 (Fla. 1st 
D.C.A. 2006) (meritless motion for default 
subject to FLA. Star. §57.105 fees award). 

'3 Albritton v. Ferrara, 913 So. 2d 5 (Fla. 
1st D.C.A. 2005) (fees awarded for merit- 
less motion seeking FLA. Star. §57.105 fees 
filed by opposing party). 

14 See Zweibach v. Gordimer, 884 So. 2d 
244 (Fla. 2d D.C.A. 2004) (fee award based 
on judgment on the pleadings entered af- 
ter effort to avoid statute of limitations); 
Mook v. Mook, 873 So. 2d 363 (Fla. 2d 
D.C.A. 2004); Weatherby Associates, Inc. v. 
Ballack, 783 So. 2d 1138 (Fla. 4th D.C.A. 
2001) (suit to enforce noncompete contract 
which was reasonable at outset became 
unreasonable after plaintiff admitted that 
it had no evidence of liability at completion 
of discovery). 

' Boca Burger Inc. v. Forum, 912 So. 2d 
561, 570 (Fla. 2005). 

16 Wagner v. Uthoff, 868 So. 2d 617 (Fla. 
2d D.C.A. 2004). 

' Gahn v. Holiday Property Bond Ltd., 
826 So. 2d 423 (Fla. 2d D.C.A. 2002). 

18 William Lehman Leasing Corp. v. 
Joseph, 757 So. 2d 614 (Fla. 3d D.C.A. 
2000). 

'9 Davis v. Bill Williams Air Conditioning 
and Heating, Inc., 765 So. 2d 114 (Fla. 1st 
D.C.A. 2000). 

20 Smith v. Viragen, 902 So. 2d 187 (Fla. 
3d D.C.A. 2005). 

21 Albritton v. Ferrara, 913 So. 2d at 8. 

2 Bierlin v. Lucibella, 955 So. 2d 1206 
(Fla. 4th D.C.A. 2007) (fees awarded for 
persistent failure to plead statutory prereq- 
uisite); de Vaux v. Westwood Baptist Church, 
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953 So. 2d 677 (Fla. 1st D.C.A. 2007) (fees 
awarded for suit based on alleged “contract” 
that was nonexistent as a matter of law); 
Morton v. Heathcock, 913 So. 2d 662 (Fla. 3d 
D.C.A. 2005) (fees awarded for filing legally 
unsupported counterclaim asserting rights 
under mortgage); King v. Florida Parole 
Commission, 898 So. 2d 1100, 1101 (Fla. 
1st D.C.A. 2005) (fees should have been 
awarded under §57.105 where trial court 
concluded that losing party’s interpretation 
of applicable statute was “lacking merit” 
and “untenable”). 

23 Stok v. Moller, 888 So. 2d 132 (Fla. 
3d D.C.A. 2004) (pursuit of motion after 
stipulation was legally untenable). 

*4 Bowen v. Brewer, 936 So. 2d 757, 762 
(Fla. 2d D.C.A. 2006). 

* Florida Dep’t of Revenue ex rel. D.H. v. 
Hannah, 745 So. 2d 1055 (Fla. 3d D.C.A. 
1999). 

6 Bowen, 936 So. 2d at 763; Hustad v. 
Architectural Studio, Inc., 958 So. 2d 569, 
571 (Fla. 4th D.C.A. 2007). 

27 Mason v. Highlands County Bd. of 
County Com’rs, 817 So. 2d 922, 923 (Fla. 
2d D.C.A. 2002) (Fia. Star. §57.105 fees 
may not be awarded absent competent 
substantial evidence of a complete absence 
of ajusticiable claim of fact or law); Sutton 
v. LeBeau, 912 So. 2d 327 (Fla. 2d D.C.A. 
2005); In Re Forfeiture of 1997 Jeep Chero- 
kee, 898 So. 2d 223 (Fla. 2d D.C.A. 2005); 
Goldberg v. Watts, 864 So. 2d 59, 60 (Fla. 
2d D.C.A. 2003) (persuasive explanation 
needed to justify sanction of Fa. Srar. 


§57.105 fee award); Cooke v. Custom Crete 
of Southwest Fla., Inc., 833 So. 2d 315, 316 
(Fla. 2d D.C.A. 2003) (denial by defendant 
without “definitive evidence” of nonin- 
volvement held insufficient to support FL. 
Srart. §57.105 attorneys’ fees award). 

*8 Boca Burger, 912 So. 2d 561, 570 (Fla. 
2005); Sher v. Countrywide Home Loans, Inc., 
848 So. 2d 1246 (Fla. 4th D.C.A. 2003). 

29 On March 28, 2007, a DOAH final order 
was entered in the fees proceeding ordered 
by the court in French. The ALJ found 
that the F.'S. §120.595 “improper purpose” 
claims filed by both parties were not sup- 
ported by the facts. The ALJ also denied 
FS. §57.105 claims by both parties because 
of the failure of both parties to comply with 
the notice requirements of F.S. §57.105(4). 
Lastly, the ALJ declined to award fees on 
an ALJ’s own authority. French v. Agency 
for Persons with Disabilities, DOAH Case 
No. 06-4565F. 

39 Adventist Health System / Sunbelt, Inc. 
v. AHCA, 955 So. 2d 1173, 1176 (Fla. 1st 
D.C.A. 2007), citing FLa. Apmin. Cope R. 
28-105.003) (“The agency may hold a hear- 
ing to consider the petition for declaratory 
statement.”). 

31 Bia. Star. §57.111. 

82 Burke v. Harbor Estates Associates, 
Inc., 591 So. 2d 1034, 1037 (Fla. 1st D.C.A. 
1991). 

33 Mercedes Lighting and Electric Sup- 
ply Inc. v. State, Department of General 
Services, 560 So. 2d 272, 277-278 (Fla. 1st 
D.C.A. 1990). 
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Family LAW 


by Amy U. Hickman and Jeanne T. Tate 


Florida’s Putative Father Registry: 
More Work Is Needed to Follow the Established 
National Trends Toward Stable Adoption Placements 


n 2003, the legislature revised 
Florida’s adoption law to ensure 
the stability of adoption judg- 
ments.' This law evolved after 
several years where adoption reform 
was the subject of judicial and legis- 
lative scrutiny. Several high profile 
contested adoption cases caught the 
attention of the public, the media, and 
the legislature, calling into question 
the security of the adoption placements 
under Florida law.? After a highly 
criticized 2001 reform, the Florida Leg- 
islature followed the majority of states 
by rejecting a complicated, open-ended 
notice requirement for birth fathers, 
and enacted Florida’s Putative Father 
Registry.’ Nationally, states have en- 
acted putative father registries as a 
constitutional means of protecting an 
unwed father’s rights while advanc- 
ing the prompt, secure placement of 
children in adoptive homes.* 
Florida’s Putative Father Registry 
was premised upon well-established 
U.S. Supreme Court and Florida Su- 
preme Court precedent.® The legisla- 
tion protects the due process rights 
of all parties to the adoption process 
and strictly defines the grounds and 
timing of any challenge to an adoption 
judgment.* In a handful of cases, the 
Florida district courts of appeal have 
reviewed the registry provisions and 
the districts have reached widely dif- 
ferent results. Some districts have 
questioned the validity of the regis- 
try,’ while others have applied the 
specific dictates of the law.’ In a series 
of decisions by the Second District 
Court of Appeal,’ the court gutted 
the registry and disregarded the law’s 
legislative directives.'® Recently, the 


Florida Supreme Court disapproved .- 


of the majority of these lower court 
decisions and interpreted the law to 
impose a mandatory notice require- 
ment for all identified and locatable 
fathers in all adoptions.” 

Paternity registries appear at the 
center of the majority of the states’ 
adoption laws and in the emerging 
federal adoption legislation. In an 
effort to understand the case law in- 
terpreting Florida’s adoption statute 
and the emergent need for stability to 
protect the most vulnerable citizens 
of our state, the following presents 
a review of the history of Florida’s 
adoption reforms; the enactment of 
Florida’s Putative Father Registry; 
the recent case law interpreting the 
registry; and state and federal legis- 
lative proposals designed to reduce 
contested adoptions, ensure protec- 
tion of father’s rights, and protect the 
stability of adoption. 


History of Florida’s 
Adoption Reform 

In 2001, the Florida Legislature 
passed a massive and controversial 
overhaul of Florida’s adoption act, 
embodied in FS. Ch. 63.'* The rewrite 
provided for an open-ended notice 
requirement which mandated that a 
potential father, regardless of his legal 
status, receive actual or constructive 
notice of an adoption action. The law’s 
extensive notice provisions mandated 
that a woman consent to publishing 
her personal sexual history that could 
have led to conception when a father’s 
location or identity was unknown. 
Governor Bush declined to sign the 
legislation, criticizing the law’s failure 
to require that a birth father take af- 
firmative action on behalf of his child 
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if he later wanted to raise a parental 
claim.'* The governor proposed the en- 
actment of a putative father registry 


_ “similar to those already in existence 


in the vast majority of states around 
the country.” 

The 2001 adoption reform also 
faced substantial challenges in the 
judicial system as well as the courts of 
public opinion.'° The Fourth District 
Court of Appeal declared the law’s 
notice provisions’® unconstitutional, 
concluding that the law substantially 
interfered with a woman’s indepen- 
dence in choosing adoption and her 
constitutional right not to publicly 
disclose intimate personal informa- 
tion regarding her sexual relations 
when a father is unknown." Faced 
with the responsibility to protect the 
constitutional rights of all persons 
involved in an adoption, the legisla- 
ture soon passed a second reform of 
Florida’s adoption law.'® 


2003 Enactment of Florida’s 
Putative Father Registry 

To promote the stability and per- 
manency of adoption judgments, 
the Florida Legislature rejected the 
open notice requirements of the 2001 
law and enacted a putative father 
registry.'* Putative father registries 
are designed to protect the rights of 
all parties to an adoption proceeding, 
including the rights of the unmarried 
biological father to notice and an op- 
portunity to be heard.”° Registries also 
protect the rights of the birth mothers 
to make an independent decision in 
their child’s best interest when the 
father fails to act and timely assert 
his legal rights to the child.”! The 
legislature’s stated purpose in enact- 


ing the 2003 revisions of the Florida 
adoption act was to bring certainty 
and uniformity to Florida’s adoption 
proceedings by balancing the rights of 
the child, the birth mother, the puta- 
tive biological father, and the adop- 
tive parents; preventing protracted 
litigation in adoption cases, which is 
undeniably harmful to the child; en- 
suring the integrity of adoptive place- 
ments and the finality of adoptions; 
encouraging responsible fatherhood; 
and combating fraud.” 

Astate registry provides the biologi- 
cal father with the control and means 
to notify any adoption entity of his de- 
sire to parent the child. If a pregnant 
woman disappears or misrepresents 
the identity of the biological father, 
the biological father can protect his 
own interests by registering. The regis- 
try protects the rights of a birth mother 
who wishes to plan an adoption for her 
child, but is uncertain of the father’s 
identity, is fearful of him, or wishes to 
assert her privacy rights. The registry 
also provides the prospective adoptive 
family with security when receiving a 
child into their home. A diligent search 
of public records and the confidential 
centralized registry establishes a 
bright line test as to who must consent 
to a proposed adoption.”* 

An unmarried biological father’s** 
right to register begins at concep- 
tion.” A man may register even when 
he is not certain of the identity of the 
biological mother. The statute requires 
that the Office of Vital Statistics of the 
Department of Health maintain the 
following information: the mother’s 
name, physical description and place 
of residence; the father’s name, physi- 
cal description and address; the place 
of conception; and the child’s date 
and place of birth.”° All requests for 
a diligent search of the registry must 
include this information, as available, 
and is the predicate for the Depart- 
ment of Health’s diligent search.” 

The Putative Father Registry is 
clear about the consequences of an 
unmarried biological father’s failure 
to timely assert his rights and regis- 
ter his claim of paternity. If a father 
fails to legally establish his rights by 
the date a petition to terminate his 
parental rights is filed concerning the 
child, his rights are deemed waived 


and surrendered.” The law was de- 
signed to provide a clear, unambigu- 
ous framework for identifying fathers 
who have legal rights to object to an 
adoption proceeding. 

Proponents and opponents of the 
paternity registry articulated two 
primary issues of concern when draft- 
ing Florida’s Putative Father Registry. 
These two issues were protecting the 
privacy rights of the parties and as- 
suring notice to a biological father who 
timely established his legal rights by 
registering his paternity before the 
filing of the petition to terminate 
parental rights or otherwise legally 
establishing rights to the child.” 
Florida’s registry was designed to 
protect these rights. 

First, the law contains several pro- 
visions to protect a party’s privacy. 
The registry allows a father to appoint 
a designated agent or alternative ad- 
dress for service of notice and plead- 
ings.*° The registry is exempt from 
the provisions of the Sunshine Act?! 
and the information in the registry is 
only available to the adoption entity 


handling the child’s adoption and pro 
se applicants in possession of a court 
order. The database comprising the 
Florida Putative Father Registry is 
confidential and separate from all 
other state databases, and no local, 
state, or federal agency has standing 
to search the registry.” 

Second, the 2003 revisions and 
Florida case law include provisions 
concerning notice of the registry to 
all Florida residents and notice of a 
particular adoption to the child’s par- 
ents. The Office of Vital Statistics of 
the Department of Health must create 
and disseminate forms and informa- 
tional pamphlets and/or publications 
through its offices and informational 
Web site, the Florida Department of 
Children and Families’ offices and 
informational Web site, public and 
charter schools’ health class curricula, 
hospitals, adoption entities, libraries, 
medical clinics, schools, universities, 
and providers of child-related ser- 
vices. Additionally, the Department 
of Highway Safety and Motor Vehicles 
shall offer each person applying for a 
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Florida driver’s license or identifica- 
tion card or renewal of a license or 
identification card these information 
pamphlets or publications.** While the 
law presumes that a biological father 
is on notice of a pregnancy at concep- 
tion, the adoption entity handling 
a particular adoption has a duty to 
notify and secure a consent from each 
registered unmarried biological father 
and those fathers who timely act and 
meet the criteria of a man whose 
consent is required to the adoption.* 


Constitutionality of Florida’s 
Putative Father Registry 

The 2003 adoption reforms fol- 
lowed the dictates and reasoning 
of the U.S. Supreme Court and the 
Florida Supreme Court.*® In 1983, 
the U.S. Supreme Court in Lehr v. 
Robertson, 463 U.S. 248 (1983),** 
upheld the constitutionality of New 
York’s putative father registry which 
was substantially similar to Florida’s 
registry. The Court reviewed the 
constitutional rights of the unwed 
biological father and concluded that 
constitutional rights do not emerge 
from a mere biological connection.*’ 
An unwed biological father has an 
inchoate interest that acquires fed- 
eral constitutional protections only 
when he takes certain specified steps 
demonstrating “a full commitment 
to the responsibilities of parenthood 
by ‘com[ing] forward to participate in 
the rearing of his child.” * The US. 
Supreme Court concluded that a puta- 
tive father registry is constitutional as 
a registry places the right to receive 
notice within the control of the puta- 
tive father.** 

In 1989 and 1995, the Florida Su- 
preme Court followed the reasoning 
and conclusions of Lehr and held that 
an unwed father must take affirma- 
tive steps to establish his rights to a 
biological child.*° The Florida Supreme 
Court determined that an unmarried 
biological father must act diligently, 
even prior to his child’s birth, to secure 
his constitutional parental rights.*! 
The court recognized the “paramount 
interest in the welfare of children” 
and noted that “the rights of parents 
are counterpart to the responsibilities 
they have assumed.” Thus, Florida 


registry, required unmarried putative 
biological fathers to take affirma- 
tive action toward establishing their 
rights to a child, prior to filing an ac- 
tion for adoption seeking to terminate 
the father’s parental rights, in order to 
be able to assert any parental right or 
interest over the child in the context 
of the adoption proceeding.** 

Many states enacted putative father 
registries to balance the rights of the 
child, the birth mother, the adoptive 
parents, and the putative father. The 
virtually unanimous weight of author- 
ity across the country has required 
the putative father to strictly comply 
with the laws of the state and timely 
register, or forfeit the right to notice 
of an adoption.“ The Utah Supreme 
Court upheld a putative father reg- 
istry which was remarkably similar 
to Florida’s.** In that case, the birth 
father attempted to register on the 
day he was required to do so, but did 
not get this accomplished until one 
day later. The court found that it was 
not too harsh to require that those 
responsible for bringing children into 
the world outside the established 
institution of marriage be required 
either to comply with those statutes 
that accord them the opportunity to 
assert their parental rights, or to yield 
to the method established by society 
to raise children in the manner best 
suited to promote their welfare. The 
court further found the policy reasons 
behind a bright-line rule were com- 
pelling, and that if in each adoption 
case, the court had to individually 
assess the putative father’s diligence 
in establishing paternity rights, the 
finality of adoption systems would be 
seriously undermined. Because of the 
unique nature of adoptions, the court 
held that the firm cutoff date estab- 
lished by the registry was reason- 
able, if not essential, and rejected the 
claims of a birth father who registered 
one day late.“ 


Florida Case Law Regarding the 
Registry 

Prior to the recent Supreme Court 
decision addressing this law, six re- 
ported district court of appeal cases 
discussed Florida’s Putative Father 
Registry. In each case, the appellate 


law, even before enactment of the . courts gave conflicting or limited 
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credence to the U.S. Supreme Court 
and Florida Supreme Court prec- 
edent behind Florida’s adoption law. 
Initially, the Fourth District Court of 
Appeal in JS. v. S.A., 912 So. 2d 650 
(Fla. 4th DCA 2005), affirmed the ter- 
mination of a birth father’s parental 
rights who was determined to have 
abandoned a child by failing to estab- 
lish his parental rights in a prompt, 
timely manner. The Fourth District 
upheld the lower court ruling which 
explained that “Florida adoption laws 
may be confusing, but they are clear 
about one thing: the legislature will 
no longer let children whose parents 
do not affirmatively and adequately 
care for them linger in the purgatory 


_ of uncertain security and love.”*’ The 


J.S. court commented on the registry 
in a footnote and questioned its con- 
stitutionality, but failed to consider 
the U.S. Supreme Court ruling that 
an unmarried father who fails to 
timely assert rights is not entitled to 
constitutional protections regardless 
of whether he is on notice of an adop- 
tion placement. 

In two cases, the district courts 
strictly applied the putative father 
registry requirement. First, the Fifth 
District Court of Appeal in A.F-L. v. 
Department of Children and Families, 
927 So. 2d 101 (Fla. 5th DCA 2006), 
ruled that a father who fails to timely 
assert his parental rights by complying 
with the mandates of §63.062(1) is not 
a party to an adoption proceeding or a 
father whose consent is required. The 
A.F-L. court ruled that the statute 
strictly required that a father estab- 
lish his rights by meeting the criteria 
of §63.062(1) by the date the child is 
placed for adoption. In the second 
case, B.B. v. P.-J.M., B.B. v. PJ.M., 933 
So. 2d 57 (Fla. 1st DCA 2006), the 
First District Court of Appeal also 
strictly applied the registry, conclud- 
ing that “[t]he legislative intent behind 
chapter 63 is to prevent the disruption 
of an adoption when the father has 
not been identified prior to adoptive 
placement.” “* The question in dispute 
was not the legality of the registry, but 
what constituted court established 
paternity.’ 

Later, the Second District Court of 
Appeal reversed this trend in the A.S. 
v. Gift of Life Adoptions, Inc. (In re: 


Baby A), 944 So. 2d 380 (Fla. 2d DCA), 
rev. den., 944 So. 2d 344 (Fla. 2006). 
In the A.S. case, the court addressed 
the rights of an unmarried biologi- 
cal father whose child was placed 
for adoption at birth. The biological 
mother did not provide his name to 
the adoption entity and, thus, he did 
not receive actual knowledge of the 
pregnancy or of the adoption plan. 
He was identified after the child was 
placed for adoption and the petition to 
terminate parental rights in favor of 
an adoption was filed with the court. 
He responded by filing an admittedly 
tardy claim with the Putative Father 
Registry, and a Ch. 742 paternity ac- 
tion. On appeal, the court reversed the 
judgment of the trial court terminat- 
ing his parental rights and ruled that 
a trial court must stay a properly filed 
adoption action in favor of a later filed 
paternity action concluding that Ch. 
742 provided the primary jurisdic- 
tion and procedure for determining 
paternity for out of wedlock children.*° 
The specific language of the opinion 
limited its application to the “par- 
ticular facts” and provided “precedent 
for perhaps a handful of unmarried 
biological fathers who have not filed a 
claim in the Florida Putative Father 
Registry but who become aware of an 
adoption proceeding after it has been 
filed and before it is concluded.”*! 

The Second District Court of Appeal 
expanded the A.S. ruling in J.C. v. 
Heart of Adoptions, Inc. (In re Baby 
R.P.S), 942 So. 2d. 906 (Fla. 2d DCA 
2006), and JA. v. Heart of Adoptions, 
Inc. (In re: Baby H.), 32 Fla. L. Weekly 
D807 (March 28, 2007). In J.C.J., the 
court extended the scope of the prior 
ruling to further undercut the stabil- 
ity of many adoptions by concluding 
that a trial court could not terminate 
the rights of a biological father whose 
consent was not required under the 
strict language of Ch. 63. The Second 
District Court reasoned that the adop- 
tion statute did not contemplate that 
such a biological father would be a 
party to the termination action, thus, 
the law did give the trial court the 
authority to terminate his parental 
rights.” In JA. v. Heart of Adoptions, 
Inc., the Second District followed its 
prior precedent and declared that “it 
was fundamental error to terminate 


parental rights based on a failure 
to register with the Putative Father 
Registry.”® The court, however, certi- 
fied the following registry issue to the 
Florida Supreme Court as one of great 
public importance: “In a a proceeding 
on a petition for termination of pa- 
rental rights pending adoption, may 
the putative father’s rights in relation 
to the child be terminated based on 
the putative father’s failure to prop- 
erly file a claim of paternity with the 
Florida Putative Father Registry?”™ 

Before the Florida Supreme Court 
issued an opinion on the certified 
question, the First District Court of 
Appeal rejected a father’s attempt to 
set-aside a final judgment terminat- 
ing his rights, which was entered 
without notice to him, because he 
failed to timely assert his rights. In S. 
D.T. v. Bundle of Hope Ministries, Inc., 
949 So. 2d 1132 (Fla. lst DCA 2007), 
the court upheld the trial court’s rul- 
ing terminating parental rights and 
finalizing an adoption when the father 
failed to file a claim with the putative 
father registry or a paternity action 
prior to the filing of the termination 
of parental rights proceeding and he 
appeared before the court holding 
himself out as the father.*° 

In answering the certified question 
posed in JA. the Florida Supreme 
Court in JA. v. Heart of Adoptions, Inc. 
(In re: Baby H.), SC 07-738 (Fla. Su- 
preme Court July 12, 2007), held that 
“the rights of an unmarried biological 
father in relation to the child, who is 
known or identified by the mother as 
the potential father and who is locat- 
able by diligent search, may be termi- 
nated based on his failure to file with 
the Putative Father Registry only if 
he is served with a Notice of Intended 
Adoption Plan under §63.062(3)(a), 
Florida Statutes (2005), and he fails to 
comply with the requirements of that 
subsection within thirty-day period.” 
The court reviewed the statutory 
structure of Florida’s adoption law, 
confirmed the legality of the law, and 
concluded that “the Second District 
Court disregarded the clear intent of 
the [llegislature.” The court reasoned 
that: 


The entire statutory scheme would be frus- 
trated, including the interest in prompt 
adoption proceedings, if an unmarried 


biological father could avoid having his 
parental rights terminated prior to an 
adoption, even though he failed to comply 
with the requirements of section 63.062(2). 
In fact, section 63.054(1) contemplates 
that the termination of parental rights 
proceedings will operate against unmar- 
ried biological fathers in order to promote 
finality and certainty by providing that 
an unmarried biological father must file a 
claim of paternity with the Registry ‘[i]n 
order to preserve the right to notice and 
consent to an adoption.’ 

Further, §63.022(4)(a), Florida Statutes 
(2005), states that one of the safeguards 
intended to be provided by the chapter is 
that the minor be ‘legally free for adoption,’ 
In order for the child to be determined 
‘legally free for adoption, the Legislature 
must have intended to make. provision for 
the trial court to terminate the inchoate 
or potential parental rights of unmarried 
biological fathers who have not complied 
with the requirements of the chapter after 
notice and an opportunity to do so. 

In upholding the procedure set forth 
in §63.062(3)(a), the court mandated 
that, in order to protect his rights to 
the child, a father served pursuant to 
the law must proceed to timely file a 
claim of paternity with the registry, 
execute and file an affidavit in the 
proceeding that he is personally fully 
able and willing to take responsibil- 
ity for the child, set forth his plans 
for care of the child, and agree to a 
court order of child support and a 
contribution to the payment of living 
and medical expenses incurred for the 
mother’s pregnancy and the child’s 
birth in accordance with his ability to 
pay. The court further confirmed the 
provisions requiring that a father who 
is aware of the pregnancy pay a fair 
and reasonable amount of expenses 
incurred as a result of the pregnancy 
and the child’s birth, in accordance 
with his financial ability, provided he 
is not prevented from rendering such 
support by the biological mother or 
the child’s lawful custodian. If the 
birth father demonstrates compliance 
with all applicable subsections, the 
adoption entity is still entitled to pur- 
sue a claim of abandonment as a basis 
to terminate his parental rights. 

The majority opinion also discussed 
and upheld the notice provision of the 
law contained in §63.088(1) which 
provides that an unmarried biological 
father is on notice of a pregnancy and 
potential adoption when he engages in 
a sexual relationship with a woman. 
While the opinion did not discuss how 


THE FLORIDA BAR JOURNAL/JANUARY 2008 45 


this notice provision impacted its rul- 
ing mandating the notice of intended 
adoption plan, Justice Lewis’ concur- 
ring opinion questioned whether such 
notice was sufficient, to protect the 
inchoate rights of such father, absent 
receipt of an adoption plan. This ele- 
ment of the case becomes troubling 
as adoption professionals, adoptive 
families, and biological parents pro- 
ceed with future adoption placements. 
These participants in the adoption 
process are left to question when an 
adoption placement becomes stable 
under Florida’s adoption law. 


Conclusion 

The Supreme Court’s decision in 
J.A. swings the burden of providing 
notice back to the birth mother and 
the adoption entity and the risk of 
disrupted placements onto the adop- 
tive parents and the child, in contra- 
vention of the intent and purposes 
behind the 2003 revisions to Ch. 63.°" 
This decision leaves in question the 
stability of an adoption placement 
when the mother does not identify the 
unmarried father. The law is no longer 
clear on when an adoption placement 
becomes stable or whether the place- 
ment could be disrupted due to fraud. 
The opinion only considers those cases 
when a biological mother properly 
identifies a potential biological fa- 
ther who is locatable. The exceptions 
and concerns created when a mother 
does not properly identify a father 
are numerous. What liabilities does 
an adoption entity incur and what 
risks do an adoptive family and an 
adoptive child incur when the biologi- 
cal mother names a potential father 
after the child is placed for adoption 
or when she provides incomplete or 
fraudulent information concerning 
the birth father? Do the provisions in 
the law concerning a parties’ liability 
for fraud stand to protect the family 
or is each family subject to disruption 
by the revelation of a newly identified 
unmarried biological father? Florida’s 
adoption law was designed to create 
permanency when the child is placed 
with the adoptive family. In light of 
the J.A. decision, the courts will be 
charged with the responsibility to pro- 
tect each adoption placement from the 
late identified father. Because the bio- - 


logical parents are in the unique posi- 
tion to know that their actions could 
result in the conception of a child, the 
notice provisions of §63.088(1) should 
be upheld to protect Florida’s adoptive 
children from disrupted placements 
when a father is not identified or lo- 
cated, or is not identified until after 
placement. 

The Supreme Court’s decision also 
leaves open to questicn the extent of 
the birth mother’s right of privacy 
and her ability to protect against dis- 
closure of her sexual history and the 
birth father’s identity, especially if she 
is fearful of him or he has been abu- 
sive to her. A right of privacy is recog- 
nized both statutorily in §63.022(1)(b) 
and §63.053(3), and in the Florida and 
federal constitutions.* If the birth fa- 
ther is known or locatable by the birth 
mother, but she refuses to disclose this 
information to the adoption entity, are 
they able to pursue a termination of 
parental rights and secure stability 
for the child? Several states recognize 
that the birth mother’s right of pri- 
vacy allows her to refuse identification 
of the birth father.® Absent a right 
of privacy, many birth mothers may 
chose to abandon their children pur- 
suant to the statutory framework in 
§63.0423, where neither identification 
of the birth mother nor the birth fa- 
ther is required. This would certainly 
result in a disservice to children and 
the security of adoptions. 

Ch. 63 was never designed to leave 
such periods of uncertainty, and a leg- 
islative remedy is needed to provide 
clarity to the current maze which can 
disable an adoption entity from deter- 
mining whether a child is available 
for adoption at the time of placement. 
Since infants born to unwed mothers 
rose to an all time high in 2003 to 
34.6 percent of all births,®' Florida 
would be well served to shore up the 
Putative Father Registry consistent 
with the growing national trends in 
adoption law.°Q 
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requirements of this chapter. (2) It is the 
intent of the Legislature that in every adop- 
tion, the best interest of the child should 
govern and be a foremost concern in the 
court’s determination. The court shall make 
a specific finding as to the best interest of 
the child in accordance with the provisions 
of this chapter.” (Emphasis added.) 
Section 63.053 states, “(1) In enacting 
the provisions contained in this chapter, 
the Legislature prescribes the conditions 
for determining whether an unmarried 
biological father’s actions are sufficiently 
prompt and substantial so as to require 
protection of a constitutional right. Jf an 
unmarried biological father fails to take 
the actions that are available to him to 
establish a relationship with his child, his 
parental interest may be lost entirely, or 
greatly diminished, by his failure to timely 
comply with the available legal steps to 
substantiate a parental interest. (2) The 
Legislature finds that the interests of 
the state, the mother, the child, and the 
adoptive parents described in this chap- 
ter outweigh the interest of an unmarried 
biological father who does not take action 
in a timely manner to establish and dem- 
onstrate a relationship with his child in 
accordance with the requirements of this 
chapter. An unmarried biological father 
has the primary responsibility to protect 
his rights and is presumed to know his 


child may be adopted without his consent 
unless he complies with the provisions of 
this chapter and demonstrates a prompt 
and full commitment to his parental re- 
sponsibilities. (Emphasis added.) 

The staff analysis of House Bill 835, 
which ultimately became the law enact- 
ing these provisions, see Ch. 2003-58, §§1, 
10 at 458, 470, Laws of Fla., succinctly 
summarized the purpose of these sections 
as follows: “Makes... legislative finding[s] 
that the interests of the state, the mother, 
the child, and the adoptive parents out- 
weigh the interests of an unwed biological 
father who does not take action in a timely 
manner to establish and demonstrate a 
relationship with his child; and that the 
unwed father has the primary responsibil- 
ity to protect his rights, and is presumed 
to know that his child may be adopted 
without his consent unless he complies 
with the provisions of this legislation and 
demonstrates a prompt and full commit- 
ment to parental responsibilities.” Fla. 
H.R. Comm. On Jud., HB 835 (2003) Staff 
Analysis 1 (Apr. 2, 2003). 

*3 The 2003 revisions amended the list 
of the fathers whose consent is required. 
Under the 2001 law, consent was required 
from any man who may be the father or 
who cohabitated with the mother on or 
about the time of conception. FLa. Srar. 
§63.062 (2001). The revisions of §63.062 
create stability and accountability by re- 
quiring the consent of a legal father and 
a man who has registered with Vital Sta- 
tistics through the registry or by affidavit. 
Fia. Stat. §63.062(1)(b) (2003). 

4 “[C)hild’s biological father who is not 
married to the child’s mother at the time of 
conception or birth of the child and who has 
not been declared by a court of competent 
jurisdiction to be the legal father of the 
child.” Fia. Star. §63.032(19), (2003). 

25 An unmarried biological father is on 
notice of pregnancy and a potential adop- 
tion at the time of the sexual act. FLA. Srar. 
§63.088 (2003). 

Fia. Stat. §63.054 (2003). 

28 FLA. Star. §63.062(2)(d) (2004), provides 
that “[aJn unmarried biological father who 
does not comply with each of the conditions 
provided in this subsection is deemed to 
have waived and surrendered any rights 
in relation to the child, including the right 
to notice of any judicial proceeding in con- 
nection with the adoption of the child, and 
his consent to the adoption of the child is 
not required.” 

29 Fia. Stat. §63.054(1) (2003); Fia. Star. 
§63.062(1) & (2) (2003). The law’s clear 
language and legislative intent require 
that the father establish rights prior to 
placement. All unmarried biological fa- 
thers must act by the date the termination 
of parental rights is filed with the court. 
The only fathers excepted from the defini- 
tion of unmarried biological father is one 
who is legally married to the mother at the 
time of conception or birth of the child or 
a man who “has been declared by a court 
of competent jurisdiction to be the legal 
father of the child.” Section 63.088(1) reit- 
erates that an unmarried biological father 
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is deemed to be on notice that a pregnancy 
and adoption may occur and has a duty to 
protect his own rights. A father must act 
to secure his right to consent prior to the 
date the petition seeking to terminate his 
rights is filed with the court. Wylie v. Botos, 
416 So. 2d 1253 (Fla. 4th D.C.A. 1982). 

%° The father is responsible for all acts 
or omissions of his agent. FLA. Star. 
§63.054(4) and (5) (2003). 

31 Strat. §63.0541 (2003). 

32 Td. 

33 Id. The Florida Department of Health 
shall provide this information in English, 
Spanish, and Creole. 

Fia. Srat. §63.062(1)(b), §63.085 
(2003). 

% Lehr v. Robertson, 463 U.S. 248 (1983); 
In the Adoption of Baby E.A.W., 658 So. 2d 
961 (Fla. 1995); In the Matter of the Adop- 
tion of Doe, 543 So. 2d 741 (Fla. 1989). 

36 “After this court’s decision in Stanley, 
the New York Legislature appointed a spe- 
cial commission to recommend legislation 
that would accommodate both the interests 
of biological fathers in their children and 
the children’s interest in prompt and cer- 
tain adoption procedures. The commission 
recommended, and the legislature enacted 
a statutory adoption scheme that automat- 
ically provides notice to seven categories 
of putative father who are likely to have 
assumed some responsibility for the care 
of their natural children. If this scheme 
were likely to omit any responsible, and if 
qualifications for notice were beyond the 
control of an interested putative father, it 
might be though procedurally inadequate. 
Yet, as all of the New York courts that 
reviewed this matter observed, the right 
to receive notice was completely within 
appellant’s control. By mailing a postcard 
to the putative father registry, he could 
have guaranteed that he would receive 
notice of any proceedings to adopt Jessica. 
The possibility that he may have failed to 
do so because of his ignorance of the law 
cannot be a sufficient reason for criticizing 
the law itself. The New York Legislature 
concluded that a more open-ended notice 
requirement would merely complicate the 
adoption process, threaten the privacy in- 
terests of unwed mothers, create the risk 
of unnecessary controversy and impair the 
desired finality of the adoption decrees.” 
(Footnotes omitted.) 

*’ Td. “Parental rights do not spring 
full-blown from the biological connection 
between parent and child. They require 
relationships more enduring,” quoting 
Caban v. Mohammed, 441 U.S. 380 at 397 
(1979). 

%8 Id., quoting Caban, 441 US. at 392. 
“The significance of the biological connec- 
tion is that it offers the natural father an 
opportunity that no other male possesses 
to develop a relationship with his offspring. 
If he grasps the opportunity and accepts 
some measure of responsibility for the 
child’s future, he may enjoy the blessings 
of the parent-child relationship and make 
uniquely valuable contributions to the 
child’s development. If he fails to do so, 
the Federal Constitution will not auto- 
matically compel a state to listen to his 


opinion of where the child’s best interests 
lie.” (Footnote omitted.) 

8° Id. “By mailing a postcard to the 
putative father registry, he could have 
guaranteed that he would receive notice 
of any proceedings to adopt Jessica. The 
possibility that he may have failed to do so 
because of his ignorance of the law cannot 
be a sufficient reason for criticizing the law 
itself.” 

*0 In the Adoption of Baby E.A.W., 658 So. 
2d 961, 966-67 (Fla. 1995); In the Matter of 
the Adoption of Doe, 543 So. 2d 741, 748-99 
(Fla. 1989). 

“| In the Adoption of Baby E.A.W., 658 
So. 2d at 966-67 “[T]he mere existence of 
a biological link does not merit equivalent 
constitutional protection.” An unwed 
father only has a constitutional right to 
due process in adoption and custody cases 
when he “demonstrates a full commitment 
to the responsibilities of parenthood by 
coming forward to participate in raising 
his child.” 

*2 In the Matter of the Adoption of Doe, 543 
So. 2d 741, 748 (Fla. 1989), quoting Lehr v. 
Robertson, 463 U.S. 248, 261 (1983). 

* In Re A.J.B., 548 So. 2d 906, 908 (Fla. 
1st D.C.A. 1996) (holding that in In Re 
Adoption of Mullenix, 359 So. 2d 65 (Fla. 
1st D.C.A. 1978), and Wylie v. Botos, 416 So. 
2d 1253 (Fla. 4th D.C.A. 1982) (the courts 
“recognized that section 63.062 imposes 
upon a natural father the duty to take 
some type of affirmative action in order to 
make his consent...a prerequisite to the 
child’s adoption”). 

‘4 See In Re Petition to Adopt O.J.M., 
687 N.E.2d 113 (Ill. 1st D.C.A. 1997) 
(birth mother’s misrepresentation as to 
birth father’s identity did not provide an 
excuse for failing to register); Heidbreder 
v. Carton, 645 N.W 2d 355 (Minn. 2002) 
(Minnesota Supreme Court held that a 
birth father that was one day late in reg- 
istering was cut off from his paternity and 
custody claim, rejecting his “substantial 
compliance” exception, as it would weaken 
the permanence and stability adoption 
registries give adopted children); Burns v. 
Crenshaw, 733 P.2d 922 (Ore. App. 1987) 
(birth father could not set aside adoption 
decree based on the fact that he was not 
provided notice because his failure to reg- 
ister did not entitle him to notice); Hylland 
v. Doe, 867 P.2d 551 (Ore. App. 1984) (prior 
filing of paternity action did not give birth 
father the right to notice or the ability to 
object to the adoption when he did not file 
with registry; summary judgment for adop- 
tive parents was proper); Matter of Adop- 
tion of W, 904 P. 2d 1113 (Utah App. 1995) 
(although birth mother lied about identity 
of birth father, his failure to register was 
fatal; 10 days was sufficient time to regis- 
ter); Beltran v. Allan, 926 P.2d 892 (Utah 
App. 1996) (summary judgment proper to 
terminate rights of birth father who failed 
to register even though he filed paternity 
action weeks before birth); In re Adoption 
of B.B.D., 984 P.2d 967 (Utah App. 1990) 
(birth father’s rights should be terminated 
when he fails to register as he has no right 
to an evidentiary hearing and no right to 
contest the adoption). 
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4 Sanchez v. L.D.S. Social Services, 680 
P.2d 753, 755 (Utah 1984). 

6 Td. at 756. 

47 Td. at 660. The court further expanding 
this observation and stated: “Courts agree 
that the passage of time can be harmful to 
the well-being of a child and that a stable 
home environment for the child deserves 
consideration along with the interest of 
biological parents. See Adoption of Michael 
H., 10 Cal. 4th 1043, 898 P.2d 891, 43 Cal. 
Rptr.2d 445 (1995) (holding that father’s 
constitutional interest is inchoate and does 
not ripen into constitutional rights that he 
can assert to prevent adoption unless he 
proves that he has promptly come forward 
and demonstrated full commitment to his 
parental responsibilities); Matter of Kailee 
C.C., 179 A.D.2d 891, 579 N.Y.S.2d 191, 192 
(1992) (‘Bearing in mind a child’s need for 
early permanence and stability, the key 
to the unwed biological father’s constitu- 
tional right to consent to the adoption is 
the prompt assertion of his interest and a 
manifestation of his ability and willingness 
to assume custody of the child....’); Matter 
of Adoption of Baby Boy D., 742 P.2d 1059, 
1067-68 (Okla. 1985) (‘Children are not 
static objects. They grow and develop, and 
their growth and development require more 
than day to day satisfaction of their physical 
needs... [A] child’s need for permanence and 
stability, like his or her other needs, cannot 
be postponed. The need for early assurance 
of permanence and stability is [therefore] 
an essential factor in a constitutional deter- 
mination ... of whether or not to protect [an 
unwed father’s] potential relationship with 
his child.’); In re Baby Girl Eason, 257 Ga. 
292, 358 S.E.2d 459, 462-63 (1987) (although 
an unwed father has an ‘opportunity inter- 
est’ in developing a parent-child relationship 
under the due process and equal protection 
clauses of the Fourteenth Amendment, that 
interest ‘begins at conception’ and may be 
lost if not timely and diligently pursued).” 

8 Td. at 662, citing JS. v. S.A., 912 So. 2d 
650, 661-62 (Fla. 4th D.C.A. 2005). 

4° B.B., 933 So. 2d at 71, fn 9. The major- 
ity concluded that an unmarried biological 
father is a “parent” whose consent was 
required to an adoption when he was listed 
on a juvenile shelter order as a parent 
even though he never took action to legally 
establish his rights through a paternity 
action. In a lengthy dissent, Justice Wolf 
questioned whether a juvenile court nota- 
tion in a shelter order was a court deter- 
mination of paternity within the meaning 
of the statute. Justice Wolf found that the 
majority decision directly contravened the 
express legislative intent of the law, prior 
case law and the overwhelming precedent 
from around the country. Justice Wolf 
concluded that the unequivocal language 
of the statute and the clear expression of 
legislative intent required an unmarried 
biological father to register with the Pu- 
tative Father Registry prior to the filing 
of the petition to terminate his parental 
rights in order to have his consent required 
to an adoption. Failing that, the father was 
deemed to have waived and surrendered 
any claim to the child. 

50 See Chapters 61, 39, and 63. See also 


BB v. P.J.M, 933 So. 2d 57, 61 (Fla. 1st 
D.C.A. 2006) (in an adoption opinion de- 
cided after Baby A, court cited examples of 
court proceedings that could establish the 
identity of a father, including §768.21(4), 
§985.215(6), and §790.22(4)). 

51 AS. v. Gift of Life, Inc. (In re: Baby A.), 
944 So. 2d 380 (Fla. 2d D.C.A.), rev. den. 944 
So. 2d 344 (Fla. 2006). 

2 J.C.J., 942 So. 2d at 908-910. The ap- 
pellate court made this ruling despite the 
fact that it was not raised below, finding 
fundamental error. The court overlooked, 
however, the difference between (a) 
terminating the rights of an unmar- 
ried biological father or parent who has 
“rights” because he has timely acted on his 
inchoate opportunity and complied with 
the requirements of the Putative Father 
Registry, and (b) a determination that an 
unmarried biological father has no rights 
because he failed to comply with §63.062. 
In the former scenario, notice and an op- 
portunity to be heard must be provided and 
a termination of parental rights judgment 
can only be entered if one of the grounds 
for terminating parental rights set forth 
in §63.089(3) is established. In the later 
case, which represented the situation at 
bar, the unmarried biological father should 
have had no rights because he has failed to 
grasp his inchoate opportunity as outlined 
in Lehr, and was not entitled to notice. Fa. 
Stat. §63.062(2)(d), §63.088(1). 

53 J.A. v. Heart of Adoptions, Inc. (In re: 
Baby H.), Fla. L. Weekly D807 (March 28, 
2007). 

wag 

55 The First District Court of Appeal also 
affirmed the trial court’s finding that he 
abandoned the child. The decision is con- 
fusing in its attempts to reconcile the A.S. 
decision. The court adopted the ruling of the 
A.S. court, stating that a court should give 
priority to a paternity action filed before 
the termination of parental rights action, 
but differentiated the case by extending the 
BB decision to conclude that a father who 
subsequently appears in court holding him- 
self out as the father has taken sufficient 
steps to allow the court to enter a finding 
of paternity and terminate his rights prior 
to resolution of the paternity action. 

56 J.A. v. Heart of Adoptions, Inc. (In re: 
Baby H.), SC 07-738 Fla. Supreme Court, 
July 12, 2007). 

57 Thus, instead of forcing the birth 
mother to name the birth father or hunt 
him down to provide notice, the legislative 
scheme in Florida requires the birth father 
to protect his own rights and register his 
intentions with the state so that the adop- 
tive parents, the birth mother, and the 
adoption entity can know, at placement, 
if a child is legally free for adoption. If an 
unmarried biological father fails to take 
the actions that are required of him, his 
parental interest may be lost entirely, 
or greatly diminished, by his failure to 
timely comply with the available legal 
steps to substantiate a parental interest. 
Fra. Star. §63.053(1). The public policy 
considerations are clear. Registries ensure 
the child’s right to a stable environment 
by limiting judicial discretion when birth 


fathers do not assert their rights timely. 
A birth mother who decides to abort her 
child need not identify the birth father, or 
provide notice to or obtain consent from 
him, even if he is her husband, Planned 
Parenthood of Southeastern PA. v. Casey, 
503 U.S. 833, 837 (1992); In re T:W., 551 
So. 2d 1186 (Fla. 1989), and a birth mother 
who decides to parent her child need not 
identify the birth father or advise him of 
her pregnancy or the child’s birth. The 
Florida Legislature puts a birth mother 
who decides to place her child for adoption 
on this same footing as other birth moth- 
ers and allows her to do so without notice 
to or consent from the father — except in 
very limited circumstances when the birth 
father strictly follows the statutory scheme 
to protect his rights. 

58 Section 63.063(1)&(2) provides that 
each parent is responsible for their own 
fraud and a parent may not seek an ex- 
cuse to the requirements of the statute 
due to another parent’s fraud. Subsection 
(3) states that “[iJn balancing the rights 
and interests of the state and all parties 
affected by fraud, including the child, 
the adoptive parents, and the unmarried 
biological father, the [llegislature has 
determined that the unmarried biological 
father is in the best position to prevent or 
ameliorate the effects of fraud and, there- 
fore, has the burden of preventing fraud.” 

59 According to the legislative intent in 
§63.022(1)(b): “An unmarried mother faced 
with the responsibility of making crucial 
decisions about the future of a newborn 
child is entitled to privacy, has the right 
to make timely and appropriate decisions 
regarding her future and the future of the 
child, and is entitled to assurance regard- 
ing an adoptive placement.” See also FLA. 
Const. art. I, §23. 

6° Courts across the country have recog- 
nized a birth mother’s right to privacy in 
an adoption context, upheld her right to 
refuse to name the birth father, and found 
that the rights of unmarried biological 
fathers can and should be terminated 
without notice. In Matter of Christopher 
L., 450 N.Y.S.2d 269 (N.Y. Ct. 1982), the 
birth mother refused to reveal the identity 
of the birth father, a man who had not 
registered with the putative father reg- 
istry or been adjudicated to be the child’s 
father. In holding that no notice to the birth 
father was required in order to terminate 
his parental rights, the court found: “The 
time has come to address the problem in 
adoptions of the putative father who is 
known to the surrendering natural mother 
but whose identity she refuses to disclose. 
The adamant refusal of the mother of a 
non-marital child to disclose the identity 
of the child’s father, even when it is known 
to her, is far from an unusual phenomenon. 
Even in the light of the escalated status of 
putative fathers as a result of Caban v. Mo- 
hammed, 441 US. 380, and the legislation 
flowing therefrom, this circumstance does 
not present an insurmountable obstacle to 
the conclusion of an adoption.” 

See also Matter of Karen A.B., 513 
A.2d 770 (Del. Supr. 1986) (recognizing 
the birth mother’s right of privacy to be 


free of harassment from the birth father, 
the Court found that the birth mother’s 
refusal to name the birth father was not 
an impediment to the termination of his 
parental rights; no notice was required to 
the birth father, who did not know about 
the pregnancy or the birth of the child); 
Evans v. S.C.D.S.S., 303 S.C. 108 (1990) 
(even though state statute required notice 
to unwed fathers whether or not their con- 
sent was necessary, the court found that 
the birth mother’s refusal to reveal the 
birth father’s identity was not an impedi- 
ment to the adoption and the trial court 
erred in refusing to finalize the adoption 
without notice to him). 

6! National Center for Health Statistics, 
2004 data, available at www.cdc.gov/nchs/ 
data/nvsr/nvsr54/nvsr54_02.pdf. 

® Efforts are being made at the state 
and federal level to create uniformity 
and stability in adoptions and avoid 
the gut-wrenching turmoil and extreme 
anguish created by disrupted adoption 
placements. At the federal level, Senator 
Mary Landrieu (D-LA) introduced legis- 
lation to create a federal putative father 
registry. The Florida Legislature, in a bill 
sponsored by Representative Mark Mahon, 
attempted to cure the defects exposed by 
the Baby A court. No matter where the line 
is ultimately drawn, it must be drawn to 
deter protracted litigation and establish 
a bright line test prior to placement for 
determining if a child is legally free for 
adoption. Since every third child born in 
the United States is born to an unwed 
mother, the adoption laws must also 
protect privacy rights and provide viable 
options for a crisis pregnancy. Our children 
deserve no less. 
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REAL PROPERTY, PROBATE AND 
Trust Law 


by Roshani M. Gunewardene 


The Need for Statutory Change to the Right to 
Terminate Residential Leases 


lorida’s residential landlord- 

tenant law is governed by F‘S. 

Ch. 83, Part II, the Florida 

Residential Landlord and 
Tenant Act (LL/TE Act).' Although 
there are many provisions in the LL/ 
TE Act that cover what remedies are 
available for a landlord to terminate a 
lease at the end of the lease term, the 
LUTE Act is silent as to what remedies 
a tenant has if the landlord refuses to 
renew the lease. 

There have been many documented 
cases around the state of Florida in 
which landlords have unjustifiably non- 
renewed tenants’ leases where those 
tenants have paid the rent on time and 
abided by all provisions in the lease 
agreements. In one case documented 
by WKMG, a CBS station in central 
Florida, the tenant had received a 
certificate of good tenancy from the 
landlord, but was nonrenewed without 
any reason after 16 years of residence in 
that apartment complex.’ This particu- 
lar landlord had numerous vacant units 
at the time, and the tenant had even 
offered to pay a higher rent to remain, 
however, the lease was nonrenewed. 

Common law rules govern what a 
landlord is permitted to do in nonre- 
newal of lease situations in Florida. 
A brief history of how common law 
evolved with respect to our Florida law 
system in landlord-tenant relations 
reveals why the LL/TE Act is silent on 
this issue. Florida adopted the common 
law and statute laws of England as of 
July 4, 1776.° “Unfortunately, Florida 
and other American States found them- 
selves laboring under a truncated ver- 
sion of common law with regard to the 
evolution of the residential landlord’s” 
transactions with tenants, and were 
thereby unable to accept the fluid 
development of common law that took 
place in England after 1776 and the 


social changes created by the industrial 
revolution.’ Florida and other states’ 
residential landlord-tenant law was 
based on the landlord’s having a con- 
tract for farming. One case exemplified 
how difficult it was for the American 
courts to deal with social change when 
the tenant was held liable for rent for 
a tenement house that was destroyed 
by fire.® 

Traditionally, a lease was considered 
a conveyance of an interest in land, 
and courts tended to use special rules 
governing property transactions to 
resolve controversies in leases.® It was 
not until the 1960s that a revolution in 
American landlord-tenant law erupted 
with a direction that landlord-tenant 
transactions be based on pure contract 
theory.’ Javins v. First National Realty 
Corp., 428 F.2d 1071 (D.C. Cir. 1970), 
was one of the first ground-breaking 
cases to hold that “courts have a duty 
to reappraise old doctrines in the light 
of the facts and values of contempo- 
rary life; particularly old common law 
doctrines which the courts themselves 
created and developed.”* Florida did 
not follow the pure contract theory as 
espoused by Javins and its progeny.° 

However, there is a lesson to be 
learned from the ruling in the Javins 
case.'° Changing rules in landlord-ten- 
ant laws in a piecemeal fashion by the 
courts may lead to frequently conflicting 
decisions which do not assist either the 
landlord or the tenant in understanding 
his or her legal rights." 

Currently in Florida, common law 
rules permit landlords to remain silent 
as to their rationale for not renewing 
leases. This creates uncertainty and 
anxiety for tenants who feel that they 
have not materially violated the lease 
terms. Landlords argue that they may 
terminate leases for any reason and 
in secrecy under common law.'? The 
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author asserts, however, this argument 
is misplaced. 

Common law rules apply as a com- 
mon sense safeguard against arbitrary 
actions and in this case, arbitrary 
nonrenewal of leases. The two prin- 


. cipal foundations of common law are 


established customs and established 
rules and maxims."* “Law is the perfec- 
tion of reason, that it always intends 
to conform thereto and that what is 
not reason is not law.” “Not that a 
particular reason of every rule in the 
law can be precisely aligned, but it is 
sufficient that there be nothing in the 
rule flatly contradictory to reason, and 
then the law will presume it to be well- 
founded.” 

The common law practice of non- 
renewal of leases was traditionally 
permitted when the landlord needed 
to sell the property; the rental property 
was condemned or destroyed through 
natural disaster or other governmental 
or administrative action; or the rental 
property was changed for other per- 
sonal or business use not relating to 
residential tenancies. Nonrenewal of a 
lease of a complying tenant was not a 
condition accepted or anticipated by the 
common law. 

Recent actions by landlords, however, 
in nonrenewing tenants’ leases are 
creating grave hardship for tenants, 
and in the author’s opinion are “flatly 
contradictory to reason” and common 
sense.'© Why would landlords not re- 
new leases of tenants who are making 
timely rental payments and abiding by 
the lease conditions? 

The answer may be in the unbridled 
discretion of landlords, particularly the 
large corporate apartment complexes, to 
engage in arbitrary business practices. 
Since the rules affecting nonrenewals 
are not codified, landlords have no re- 
quirement to keep good tenants. There 


| 


is a severe shortage of rental units in 
Florida, particularly in light of many 
condo conversions; thus, landlords have 
the power to arbitrarily take actions to 
nonrenew complying tenants. 

The LL/TE statute has no section 
addressing a tenant’s right to remain 
in tenancy past the contractual lease 
termination date. The landlord has 
no contractual or common law duty to 
make any good faith efforts to renew a 
lease of a complying tenant. There are 
only limited safeguards for tenants 
in F. S. §83.64 where a nonrenewal or 
eviction, if deemed retaliatory, can be 
challenged. 

In some instances the tenant can 
challenge the nonrenewal or eviction.'” 
Those instances include if a tenant 
contacts a governmental agency to 
complain about building, housing, or 
health codes; organizes, encourages, or 
participates in a tenants’ organization; 
writes complaints to the landlord re- 
garding maintenance problems pursu- 
ant to FS. §83.56(1); or if the tenant is 
a service member who has terminated 
the rental agreement, and the landlord 
terminates the lease or proceeds to evict 
the tenant. The probability of a tenant 
successfully challenging a nonrenewal 
under this statutory remedy is rare.'® 
However, the conditions required to 
trigger the statutory protections noted 
above are inapplicable to the nonre- 
newal issue highlighted in this article. 
The nonrenewals cited seem to have 
been arbitrary and without any factual 
basis. 

Most leases in Florida today do not 
contain renewal clauses, and those 
leases that do usually permit only a 
month-to-month lease. Traditionally, 
tenants are given only 30 to 60 days 
notice to vacate the rental unit after 
a lease expires. This short notice im- 
poses grave hardship on many tenants 
to locate affordable housing. In those 
instances, where tenants have exigent 
personal circumstances, such as pro- 
longed chronic illnesses or inability to 
locate schools for their children in time 
for the school year, the shortened time 
frame for relocation is burdensome and 
expensive. The protections under FS. 
§83.64 are inapplicable to these tenants 
and they have no recourse to challenge 
the arbitrary nonrenewals. 

If leases are treated as contracts, 


as they should be, then the general 
principles of good faith and commercial 
reasonableness should apply.'® For in- 
stance, in the lease assignment context, 
there is case law that states 

where the lease merely contains a provision, 
without more, granting a person, normally 
a landlord, the power to withhold consent, 
regardless of whether explicitly qualified 
to reasonable exercises of the power...[a 
landlord’s] refusal to consent to a person 
acceptable [for assignment to the lease], by 
reasonable commercial standards, to be an 


unreasonable exercise and thus violative of 
the lease.?° 


Unfortunately, this general prin- 
ciple of good faith and commercial 
reasonableness is neither followed nor 
recognized in the nonrenewal of lease 
context. Perhaps that is because Florida 
does not follow a pure contract theory 
with respect to landlord-tenant transac- 
tions. 

In the author’s opinion, Florida 
legislators should insert a provision in 
the LL/TE Act to protect such tenants 
from arbitrary nonrenewal of leases. 
The remedy could provide tenants 
at least six months’ notice to move 
or grant them one more renewal. If 
the lease term is for one year, then a 
one-year renewal could be given. If the 
lease is for seven months, for example, a 
seven-month renewal could be granted 
corresponding with the previous lease 
term. 

Opponents of additional statutory 
protections for complying tenants cite 
the rule against perpetuities as pre- 
venting any such protection being 
implemented.”' However, that rule will 
not apply if the LL/TE statute clearly 
states that if a landlord wishes to non- 
renew, but the tenant wishes to renew, 
a one-time renewal of the lease should 
be granted.” 

Case law supports the proposed 
provision that permits a landlord to 
only grant one renewal of the lease. 
For instance, “in the absence of un- 
ambiguous terminology indicating the 
intention of the parties to provide for 
plural renewals, it is generally held 
that the covenant to renew is satisfied 
by one renewal and does not require the 
intersection of a renewal clause in the 
instrument” under which the lessee is 
permitted to remain.” In other words, 
the court in Hutson v. Knabb, 212 So. 2d 
362 (Fla. 1st DCA. 1968), held that the 


term “renewal” imports a new lease for 
the same period of time and on the same 
terms, but without any covenant for.a 
further extension. Therefore, critics of 
the proposed amendment to the LL/TE 
statute should be assured that the rule 
against perpetuities will not be violated 
if the law is amended. 

Furthermore, if landlords are only 
required to grant a one-time renewal 
of the lease and not pay for moving ex- 
penses if they wish to renew, an abuse 


of the law would not occur. Only com- 


plying tenants with a bona fide desire 
to remain in the rental property would 
be subject to the proposed law renewing 
the lease. 

It is interesting to note that, although 
complying tenants are not protected 
from arbitrary nonrenewal of leases, 
lawmakers have protected landlords’ 
interests in assessing liquidated dam- 
ages to tenants who do not give notice 
when terminating their leases before 
the lease term ends.” Although pro- 
posed legislation was vetoed by the 
governor, several bills were proposed 
and passed by the Florida House of 
Representatives and Florida Senate in 
the 2007 legislative session to permit 
landlords to assess two month’s rent if 
a lease is terminated by a tenant prior 
to the expiration of the lease and to 
charge back any rent concessions that 
were given to the tenants.”° Landlords 
in Florida have profited because of 
the significant demand for a decreas- 
ing supply of rental units available in 
Florida. Therefore, if the legislature 
wishes to protect the financial interests 
of landlords, it is the author’s view that 
the law should protect the tenants who 
are materially affected by arbitrary 
nonrenewal of leases. 

Complying tenants experience sig- 
nificant financial and emotional hard- 
ship when they are forced to move with 
only 30 to 60 day’s notice as a result of 
arbitrary nonrenewal of leases. Those 
tenants with fixed or low income, if 
displaced from their apartments or 
rental units, are at a grave disadvan- 
tage for finding suitable, affordable 
housing with short notice. Other states 
have addressed this issue and enacted 
some ameliorative laws to combat the 
problem. 

Rhode Island has recognized ten- | 
ants’ rights on this issue of nonrenewal 
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without cause and have required that 
landlords give tenants at least three 
month’s notice if they decide to termi- 
nate the lease and nonrenew.” Several 
other states have codified the general 
practice on nonrenewals to make a good 
faith effort to prevent “surprise nonre- 
newal of leases.” Many of those states 
have rejected the view that a landlord 
has an absolute right to nonrenew com- 
plying tenants. In the author’s opinion, 
those states have rightly accepted the 
view that housing is a human right and 
lack of it could have dire consequences 
for all of us.”’ 

In a recent poll taken in the Central 
Florida area by a TV news station, 57 
percent of viewers expressed that the 
laws should be amended to prevent 
arbitrary nonrenewal of leases.”* Land- 
lord-tenant law practitioners could 
attempt to use the general contract 
principles of good faith and commercial 
reasonableness to convince landlords to 
renew leases of complying tenants in 
the short run. However, since Florida 
does not follow a pure contract theory 
with respect to landlord-tenant transac- 
tions, it is highly unlikely that this case 
strategy would be successful. For this 
reason, the author believes the time 
has arrived for legislators to review the 
LL/TE statute carefully and amend it to 
prevent arbitrary nonrenewal of leases. 
In the long run, this will help landlords 
realize that it is good business practice 
to keep good tenants in their residential 
units. 

In a time of scarcity of affordable 
housing, the landlord and tenant have 
harshly conflicting positions. In theory, 
the landlord and tenant have seemingly 
equal rights under the law to decline 
to renew a lease; however, the tenant, 
in some instances, will suffer drastic 
consequences of an unwanted refusal 
to renew. Usually, if forced from his or 
her cherished rental home with short 
notice, the tenant will have difficulty 
finding a new rental unit with compa- 
rable benefits. If the tenant, however, 
does not wish to renew, the landlord 
will have little difficulty locating other 
tenants. This asymmetry is exacerbated 
by the present state of Florida law with 
respect to renewal of leases for comply- 
ing tenants, but its harshness could 
be lessened by changes in the LL/TE 
statute. - 


Changes in the law which restore 
the balance between landlords and 
tenants could actually benefit both 
parties. A complying tenant who is not 
subjected to a surprise nonrenewal will 
take better care of the property because 
the tenant is confident about his or her 
rights. Such a tenant might be more 
interested in reporting crime, vandal- 
ism, and serious property defects that 
need to be taken care of immediately 
and generate better relations with the 
landlord’s managers. The development 
of consumer rights in the context of 
landlord-tenant transactions over the 
past 100 years has not harmed the 
residential rental industry, and develop- 
ment of tenants rights in the renewal of 
leases might actually benefit landlords 
by making their properties safer, more 
secure, and more valuable.O 


1 Fia. Star. Ch. 83, Part II (Residential 
Landlord and Tenant Act). 
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Fiorina, Ch.1, p. 9 (Lexis Law Publications 
1987-1997). 

5 Graves v. Berdan, 26 N.Y. 498 (1863). 
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was evicted by landlord on pretext that he 
failed to move after nonrenewal of lease and 
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that landlord had nonrenewed lease because 
tenant had complained to code enforcement 
about the chronic problem with malfunc- 
tioning plumbing that landlord failed to fix. 
Despite record at trial level, tenant had to 
appeal eviction and damages award to land- 
lord in order to get any relief from arbitrary 
nonrenewal; note no award of costs made to 
tenant even though eviction was ultimately 
reversed.). 

19 Fernandez v. Vazquez, 397 So. 2d 
1171,1173 (Fla. 3d D.C.A. 1981). 

20 Id. at 1174; Homa-Goff Interiors, Inc. v. 
Cowden, 350 So. 2d 1035, 1038 (Ala. 1977); 
Arrington v. Walter E. Heller International 
Corp., 30 Ill. App. 3d 631, 633 N. E.2d 50, 
58(1975) (lessor not permitted to arbitrarily 
and capriciously withhold consent to an as- 


_ signment of a commercial lease). 


21 G. THompson, REAL Property, §1122 
(1980). 

22 Sisco v. Rotenberg, 104 So. 2d 365, 368 
(Fla. 1958); Sheradsky v. Basadre, 52 So. 
2d 599,603(Fla. 3d D.C.A. 1984); Schroeder 
v. Johnson, 696 So. 2d 498 (Fla. 5th D.C.A. 
1997). 

3 Hutson v. Knabb, 212 So. 2d 362, 364 (Fla. 
1st D.C.A. 1968). 

Fria. Spar. §§83.575(1) and 83.575(2). 

> H.B. 1277, 2730 and S.B. 880, 1596 
(2007); H.B. 1277 passed both the Florida 
Senate and House of Representatives, but 
was vetoed by Gov. Charlie Crist on May 24, 
2007. 

26 R.I. Gen. Laws 34-18-37 (2007) (if written 
lease for at least one year, then three months 
written notice to terminate and nonrenew 
must be given to tenant). 

27 Universal Declaration of Human Rights, 
Article 25(1) adopted and proclaimed by the 
General Assembly Resolution 217A(III), De- 
cember 10, 1948 (“Everyone has the right to 
a standard of living adequate for the health 
and well-being of himself and of his family, 
including food, clothing, shelter, and medical 
care and necessary social services and the 
right to security in the event of unemploy- 
ment, sickness, disability, widowhood, old age 
or lack of livelihood in circumstances beyond 
his control.”)(Emphasis added.). 

*8 Local6.com Web Survey, WKMG, CBS 
station, Orlando, FL, May-August 2003. 
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Sworn Jury 

By John D. Mills 

Reviewed by Matt Aguero, Journal and 
News Law Clerk 

When Ft. Myers attorney and infa- 
mous playboy, Bryce Cervante, is found 
dead the morning after a formal fund- 
raiser at the Edison Home, everyone 
suspects Dallas Kelley. Kelley, a Florida 
real estate mogul, swears he is innocent 
but when the murder weapon is found 
in his car the state charges him with the 
sadistic murder. The whirlwind story 
of Kelley’s trial and the secret lives of 
everyone involved make Sworn Jury, 
the fourth novel by Ft. Myers native 
John D. Mills, tough to put down. 

Defense attorney Ray Harrison 
agrees to represent Kelley, however, 
his ties to the twisted case are much 
deeper than even he knows. Known as 
the “Killer Lawyer” because of a dark 
incident in his past, Harrison struggles 
to unravel the mystery of Cervante’s 
murder while he fights to keep his 
troubled personal life under control. 
Since his wife left him for an older, 
more successful attorney, Harrison’s 
life has been in a downward spiral and 
he realizes that this case is either the 
key to getting his life back on track or 
the final step in his self-destruction. 

Opposing Harrison is state pros- 
ecutor, Brian Spere, who lives his own 
troubled home life. Unfortunately for 
Spere, the evidence against Kelley is 
mostly circumstantial and he soon finds 
himself in a hard-hitting, and some- 
times personal, clash with Harrison. 

In addition to battling the state pros- 
ecutor, Harrison is seemingly working 
against his current girlfriend who is 
also an ambitious reporter assigned to 
cover the Kelley case and the self-serv- 
ing judge whose morals are question- 
able at best. 

Throughout the novel, Mills explores 
numerous interesting legal theories and 
he is able to keep the informed reader's 
attention while explaining legal ideas 
to the layman. Because of this balance, 
Sworn Jury keeps a rapid pace as it 
delves into the sordid lives surrounding 
the Kelley murder trial. 

Sworn Jury is published by Author 


House and is available online for $14.49. 


Courting Your Clients: 
The Essential Guide to 
Legal Marketing 

By Margaret Grisdela 

Courting Your Clients is a practical 
“how to” guide, written to help attorneys 
and legal marketers generate revenue, 
attract more business, and get listed 
in the right legal directories. CLIENT 
Rainmaking®, a methodology intro- 
duced in the book, creates a strategic 
step-by-step approach to lawyer busi- 
ness development. Readers will learn 
how to make effective use of network- 
ing, referrals, community relations, 
Internet marketing, and search engine 
optimization. 

Margaret Grisdela is a legal market- 
ing consultant and is the president of 
Legal Expert connections, Inc., a private 
firm specializing in legal marketing 
and business development exclusively 
for the legal and litigation support 
markets. 

Courting Your Clients cost $24.95 and 
is available at www.legalexpertconnec- 
tions.com. 


Creditors’ Rights 
By Judge Alexander L. Paskay 

In Creditors’ Rights, Revised Forth 
Edition, Judge Alexander L. Paskay, 
chief U.S. bankruptcy judge emeritus 
of the Middle District of Florida and 
adjunct professor of law at Stetson 
University College of Law, updates his 
treatise on bankruptcy law to address 
recent amendments to the Bankruptcy 
Code. The dean of bankruptcy judges, 
Judge Paskay has presided over bank- 
ruptcy cases under two sets of bank- 
ruptcy laws, and has approximately 
1,700 published cases to his name. 

Beginning with a discussion of juris- 
diction and powers of the Bankruptcy 
Court, Creditors’ Rights considers the 
generally applicable provisions in the 
context of Chapter 7 liquidation cases, 
before continuing on to discussions of 
Chapter 11 reorganization and Chapter 
13 individual adjustment of debt sec- 
tions. The book fleshes out the struc- 
ture of the Code with a comprehensive 
citation and discussion of relevant 
case law. The text also functions as a 
guide to the uninitiated, and begins 
with an introductory part covering 
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terminology, historical context of previ- 
ous bankruptcy law, jurisdiction of the 
bankruptcy courts, and the Federal 
Rules of Bankruptcy Procedure. 
Creditors’ Rights sells for $129.95, 
and is published by Vandeplas Publish- 
ing, www.vanderplaspublishing.com. 


Physician, Protect Thyself: Seven 
Simple Ways NOT to Get Sued for 
Medical Malpractice 

By Alan G. Williams 

This easy-to-read reference guide, 
published by Margol Publishing, offers 
real-world tips which come from the 
author’s experience defending clini- 
cians. The author also explores jurors 
perception of his physician clients in 
compiling this well-written and useful 
guide which provides physicians with 
sound recommendations on how to 
reduce the chances of being sued for 
medical malpractice. 

Williams serves on the adjunct fac- 
ulty at both the Florida State Univer- 
sity College of Law and Florida Coastal 
School of Law. 

Physician, Protect Thyself, 165 pages, 
is available online and costs $24.95 


E-discovery and Digital Evidence 
By Jay Grenig and William Gleisner III 
In their cutting-edge new text, eDis- 
covery and Digital Evidence, co-authors 
Jay Grenig and William Gleisner III 
have compiled an authoritative refer- 
ence on navigating the changing world 
of trial procedure through the murky 
waters of the digital age. “This book 
focuses on how lawyers and judges can 
handle digital information, including 
preservation and retention policies, 
discovery, disclosure, cost sharing, 
spoliation, and business records and 
computer-generated evidence.” 

Not only does the text guide courts and 
attorneys in how to treat electronic docu- 
ments in the courtroom, it also incorpo- 
rates the relevant rules of civil procedure 
and evidence making the transition from 
traditional courtroom standards to hi- 
tech virtually seamless. 

Beyond courtroom procedure, eDis- 
covery and Digital Evidence details the 
features and technical use of software, 
how to effectively combat opposing 
counsel’s use of e-discovery, as well 
as the impact that use of electronic 
resources has upon privacy standards. 


Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attorneys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 
SINCE 1957 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Bill Hager, President cai 561-995-7429 


Former Insurance Commissioner : 
Former Property Casualty CEO Full background at: 
www. expertinsurancewitness. com 


stanstararripavits 

FREE! HCAI MEDICAL TEAM 
OF MEDICALRECORDS! * 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE | 
with in-depth medical testimony of physical damages caused by pain. . 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 


Have you ever wished you could sit 
down and talk in complete confidence with | 
someone about your law practice—some-__ | 
one whose drinking or drug problem may | 
have been worse than yours; someone who |} 
can tell you what drinking/use of drugs did | 
to his or her practice, family, and health? Or} 
maybe just someone to listen with anun- | 
derstanding heart rather than with judgment | 
and condemnation? | 


Have you ever thought’ what a relief it 

would be, without any cost whatsoever, to 
be able to talk frankly with just such a per- | 
son—a person who is solving problems just | 
like yours and is living happily and usefully? | 


Now you can. Call the Florida Lawyers 
Assistance, Inc., hotline at 800/282-8981. 
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EXPERTS- ALL SPECIALTIES | 
CONSULTATIVE EXPERTS 
TO THE MEDICAL LEGAL COMMUNITY 4 


Lawyer Services 


The Realtor’ 7 


Lips 

1 Were this Realtor’s lips too loose, 
I promising profits beyond all reality? 
I And that one, were his so tight that 
I'he chose not to disclose concealed 


'facts about the property? Did the 
other one keep the offer a secret? 


1 As for the Realtors in front of us, 
I did they go by the book, neither 
saying too much nor too little? 


; When it’s time to get an expert 
1 opinion, talk to Larry Lowenthal, 
lan experienced Broward Realtor and 
1 Expert Witness as to Realtor Ethics. 
(His columns are published nation- 
ally at About.com, a NY Times site.) | 


1 Check out RealWitness.com or ! 
icall him at (954) 437-2133 


FINANCIAL & COMPUTER FORENSICS 


Serving clients since 1985 locally, nationally, internationally 
LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS 


«Divorce JOHN A. MAGLIANO, IIT For more information and 
«Bank Fraud Computer Expert a complete listing of our 
«Civil Fraud Date Bien services please visit us at: 
«Employee Theft y www.magliano.com 
res — «Data Corruption IT Services Offices located in Tampa 
«Bankruptcy +Pornography Issues & St. Petersburg, Florida 
«Estate & Trust Disputes «Mapping Computer Use 

Accounts | internet Histories 81 3.245.6742 

CLE Credit Posting 


Update your CLE record in record time. 
Discover the convenience of 
on-line posting atwww.floridabar.org. 
Click on CLE. 


Reminder: Florida Bar CLE atitendance credits are posted automatically. 
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Services 


Attorney Referral Services 


= Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


a Alien S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


= #American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Paim Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


@ PHYSICIANS FOR QUALITY has been 


providing credible, board certified, prac- © 


ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 


cost-effective, experienced choice avail- 
able. 1-800-284-3627, email: kim@pfq.com, 
visit: www.PFQ.com 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.witgaut.com. 


Financial & Computer 


Forensics 


@ Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, (813) 
245-6742; www.magliano.com. 
Professional Liability) 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


_ Stockbroker Fraud 
_Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


$tockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates 
on recovering investors’ losses caused by 
stock and commodity broker misconduct. 
Mr. Blum has vast experience within the 
securities industry, as a former licensed 
broker; former associate of a large New 
York law firm that defended many brokers 
and brokerage firms; former intern for the 
NASD Arbitration Department; a published 
author and coauthor of securities arbitra- 
tion articles; and an approved Arbitrator for 
the NASD and NFA. Referring attorneys 
are gladly paid in accordance with Florida 
Bar rules. Blum & Silver, LLP, 12540 W. 
Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 
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